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CASE NUMBER: BC429385

CASE NAME: TRUST COMPANY OF THE WEST VS.

JEFFREY GUNDLACH, ET AL

LOS ANGELES, WEDNESDAY, AUGUST 17, 2011

CALIFORNIA

DEPARTMENT 322 HON. CARL J. WEST, JUDGE

APPEARANCES: (AS HERETOFORE NOTED.)

REPORTER: WENDY OILLATAGUERRE, CSR #10978

TIME: 10:39 A.M.

(AT 10:39 A.M. THE JURY ENTERED

THE COURTROOM, AND THE FOLLOWING

PROCEEDINGS WERE HELD:)

THE COURT: ALL RIGHT. ALL COUNSEL AND

MEMBERS OF OUR JURY ARE AGAIN PRESENT.

MR. QUINN, YOU MAY CONTINUE YOUR

REDIRECT.

MR. QUINN: THANK YOU, YOUR HONOR.

REDIRECT EIAMINATION (CONTINUED)

BY MR. QUINN:

Q. MR. GUNDLACH, SIR, YOU WOULD AGREE THAT WHEN

YOU WERE AT TCW, AS A FIDUCIARY OF TCW, IT WOULD BE

COMPLETELY WRONG FOR YOU TO PLAN TO LEAVE THE COMPANY
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IN A WAY THAT WOULD BE DAMAGING TO THE COMPANY?

A. YES.

Q. OKAY.

YOUR HONOR, BEFORE I GET TO THAT --

WE HAD SOME TESTIMONY YESTERDAY ABOUT,

YOU INDICATED THAT YOU HAD THE -- YOU AND MR. ATTANASIO

HAD A MEETING WITH MR. DAY AND MR. STERN.

DO YOU RECALL THAT?

A. I THINK WE HAD MORE THAN ONE; BUT YES.

Q. AND THAT YOU TESTIFIED THAT THE TWO OF YOU, IN

THAT MEETING, HAD LAUNCHED AN OFFENSIVE, AND THEN THEY

HAD LAUNCHED A COUNTER-OFFENSIVE.

DO YOU RECALL THAT?

MR. HELM: MISCHARACTERIZES THE TESTIMONY.

THE COURT: SUSTAINED.

Q. BY MR. QUINN: DO YOU RECALL WRITING THAT THEY

WERE, MEANING TCW AND MR. STERN, WERE LAUNCHING A

COUNTER-OFFENSIVE?

A. I WROTE THAT IN AN E-MAIL.

Q. RIGHT. AND YOU TOLD US YESTERDAY WHAT THE

OFFENSIVE WAS, THAT THAT WAS COUNTER TO.

DO YOU RECALL THAT?

A. NO.

Q. WELL, YOU SAID THAT YOU AND MR. ATTANASIO HAD

A MEETING WHERE YOU HAD TAKEN CERTAIN POSITIONS AND

MADE CERTAIN DEMANDS.

DO YOU RECALL THAT?

A. WE HAD A MEETING.
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I'M NOT SURE WE HAD DEMANDS, EIACTLY,

BUT CERTAINLY WE WERE AGAINST THE IDEAS THAT WERE BEING

PROPOSED, IN TERMS OF STERN COMING BACK AS CEO.

Q. AND YOU TERMED THAT THAT WAS THE OFFENSIVE

THAT YOU ARE REFERRING TO, AND THEY WERE GOING TO MOUNT

A COUNTER-OFFENSIVE TO THAT?

A. I NEVER TERMED ANYTHING AN OFFENSIVE.

MR. QUINN: YOUR HONOR, WE WOULD LIKE TO PLAY

FROM THE DEPOSITION OF MR. GUNDLACH, PAGE 876, LINE

6 -- 876, LINE 6, THROUGH 878 LINE 13.

THE COURT: ALL RIGHT.

MR. HELM OR MR. BRIAN, CAN YOU LOOK AT

IT? ANY OBJECTIONS?

876, LINE 6 THROUGH 878, LINE 13?

WHAT VOLUME IS IT IN?

MR. HELM, WHAT VOLUME IS IT IN?

MR. HELM: IT'S VOLUME FOUR, YOUR HONOR.

TO WHICH LINE, COUNSEL?

MR. QUINN: 878, LINE 13.

SO IT'S 876, LINE 6, TO 878, LINE 13.

AND I HAVE, FOR EASE OF REFERENCE, I

HAVE COPIES.

THE COURT: WE HAVE IT HERE.

MR. QUINN: OKAY.

THE COURT: ANY OBJECTION?

MR. HELM: NO OBJECTION, YOUR HONOR.

THE COURT: ALL RIGHT. YOU MAY PROCEED.
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(DEPOSITION OF JEFFREY GUNDLACH WAS PLAYED.)

MR. QUINN: I HAVE NO FURTHER QUESTIONS, YOUR

HONOR.

I WOULD JUST LIKE TO MOVE INTO EVIDENCE,

THE TRANSCRIPTS WHICH HAVE NOT YET BEEN RECEIVED, AND

THOSE DOCUMENTS WE DISCUSSED YESTERDAY.

THE COURT: LET'S JUST CLARIFY THE TRANSCRIPTS

OF THE PORTIONS OF THE DEPOSITION THAT WERE PLAYED?

MR. QUINN: NO, YOUR HONOR, OF THE CALLS.

I THINK -- TWO HAVE BEEN RECEIVED SO

FAR, BOTH EIHIBITS -- THE TRANSCRIPTS OF THE

DECEMBER 22ND AND 29TH.

THE COURT: JUST GIVE ME THE EIHIBIT NUMBERS

OF THE EIHIBITS YOU WANT TO MOVE IN. THEN WE CAN ADMIT

THEM, IF THERE'S NO OBJECTION, AND IT'S APPROPRIATE.

MR. QUINN: I OFFER THE ADMISSION OF EIHIBIT

2140, WHICH IS THE TRANSCRIPT OF THE DECEMBER 8TH CALL.

MR. HELM: NO OBJECTION, YOUR HONOR.

MR. QUINN: THEN I OFFER THE JEFFREY GUNDLACH

ON DOUBLELINE TRANSCRIPT, DECEMBER 20, 2009, WHICH IS

EIHIBIT 956.

THE COURT: 12/20?

ANY OBJECTION?

MR. HELM: I THINK WE DO OBJECT TO THAT, YOUR

HONOR.

MR. QUINN: THAT'S THE ONE WE DISCUSSED AT

SIDEBAR YESTERDAY.
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THE COURT: I'LL HAVE TO TAKE A LOOK AT IT. I

JUST DON'T RECALL THE SPECIFIC DISCUSSION.

MR. QUINN: DOES THE COURT WANT TO LOOK AT IT

NOW, OR LATER?

THE COURT: LATER.

MR. QUINN: LATER.

AND THEN FINALLY, EIHIBIT 961, THE DEAR

COLLEAGUE LETTER.

THE COURT: THE DATE OF THAT LETTER?

MR. QUINN: THAT LETTER IS NOT DATED.

THE COURT: OKAY. ANY OBJECTION TO 961,

MR. HELM?

MR. HELM: I THINK WE DO OBJECT, YOUR HONOR.

I'M NOT SURE ABOUT THE FOUNDATION OF IT BEING SENT.

THE COURT: IT WILL BE OFFERED, AND I'LL TAKE

A LOOK AT IT AND DEAL WITH IT.

MR. QUINN: AND THEN, YOUR HONOR, THE CHARTS

WE'LL MARK FOR IDENTIFICATION.

2226 IS THE PASS-THROUGH MORTGAGE-BACKED

SECURITIES DRAWING.

2227, THE CMO MORTGAGE-BACKED SECURITIES

DRAWING. AND THAT'S IT.

THE COURT: THEY'LL BE MARKED FOR

IDENTIFICATION ONLY.

(EIHIBITS 2140, 956, 961, 2226 AND

2227 WERE MARKED FOR IDENTIFICATION.)
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MR. QUINN: THANK YOU, YOUR HONOR.

THE COURT: ALL RIGHT.

MR. HELM: JUST BRIEFLY, YOUR HONOR.

THE COURT: ALL RIGHT.

RECROSS EIAMINATION

BY MR. HELM:

Q. MR. QUINN ASKED YOU WHETHER YOU THOUGHT YOUR

FIDUCIARY DUTIES PREVENTED YOU FROM LEAVING TCW IN A

WAY THAT WOULD BE DAMAGING TO THE COMPANY?

DO YOU RECALL ANSWERING THAT QUESTION?

A. YES.

Q. WHEN YOU SAID -- YOU WERE THINKING ABOUT

LEAVING IN A WAY THAT WOULD BE DAMAGING, DID YOU HAVE

IN MIND, CONCEPTS LIKE GIVING PROPER NOTICE, THINGS OF

THAT NATURE?

A. YES.

Q. YOU UNDERSTOOD THAT AT SOME POINT, AND UNDER

SOME CIRCUMSTANCES, YOU COULD LEAVE; OR DID YOU BELIEVE

YOU HAD COMMITTED TO STAY FOR YOUR WHOLE CAREER AT TCW?

A. WELL, OF COURSE, EMPLOYEES HAVE A RIGHT TO

LEAVE. I NEVER THOUGHT THAT I WAS AN INDENTURED

SERVANT.

Q. AND SO DID YOU THINK THAT YOUR FIDUCIARY

DUTIES PREVENTED YOU FROM LEAVING UNDER PROPER

CIRCUMSTANCES, EVEN IF IT WOULD BE DAMAGING TO TCW, IN
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TERMS OF THEY MIGHT LOSE A LOT OF BUSINESS, THEY MIGHT

LOSE A STAR INVESTOR, OR OTHER THINGS OF THAT NATURE?

A. I THOUGHT THAT WOULD BE APPROPRIATE.

MR. HELM: NOTHING FURTHER, YOUR HONOR.

THE COURT: ANYTHING ELSE, MR. QUINN?

MR. QUINN: NO, YOUR HONOR.

THE COURT: ALL RIGHT, MR. GUNDLACH. THANK

YOU FOR YOUR TESTIMONY. YOU MAY STEP DOWN.

NICE TO SEE YOU SMILE.

MR. QUINN, YOU MAY CALL YOUR NEIT

WITNESS.

MR. QUINN: YES, YOUR HONOR.

THE NEIT WITNESS WILL BE CASEY MOORE, BY

VIDEOTAPE DEPOSITION.

THE COURT: ALL RIGHT.

(VIDEOTAPE DEPOSITION PLAYED OF CASEY MOORE)

MR. MADISON: YOUR HONOR, WE'D HAVE YOU LOOK

AT EIHIBIT 993. AND I'D LIKE TO DISPLAY IT FOR THE

JURY.

MR. WEINGART: CAN YOU PUT IT ON THE SCREEN?

I THINK HE'LL HAVE TO TAKE THE VIDEO DOWN, IF HE DOES

THAT.

THE COURT: WE'RE GOING TO GET IT HERE.

MR. MADISON: IT'S DATA, YOUR HONOR.

MR. WEINGART: NO OBJECTION.

THE COURT: ALL RIGHT.
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IT WILL BE ADMITTED.

(EIHIBIT 993 ADMITTED.)

(VIDEOTAPE DEPOSITION RESUMED OF CASEY MOORE)

MR. MADISON: THANK YOU, YOUR HONOR.

THE COURT: ALL RIGHT.

DOES THAT CONCLUDE THE MOVIES?

MR. MADISON: YES, IT DOES.

JUST THE MORNING MOVIE.

WE MAY HAVE AN AFTERNOON MOVIE, TOO.

THE COURT: WOULD YOU LIKE TO CALL YOUR NEIT

WITNESS?

MR. QUINN: OKAY, YOUR HONOR.

WE CALL PHIL BARACH.

PHILIP BARACH,

CALLED AS A WITNESS BY THE PLAINTIFFS, WAS SWORN AND

TESTIFIED AS FOLLOWS:

THE CLERK: YOU DO SOLEMNLY STATE THAT THE

TESTIMONY YOU ARE ABOUT TO GIVE IN THE CAUSE NOW

PENDING BEFORE THIS COURT, SHALL BE THE TRUTH, THE

WHOLE TRUTH AND NOTHING BUT THE TRUTH, SO HELP YOU GOD?

THE WITNESS: I DO.

THE CLERK: THANK YOU.

PLEASE BE SEATED.
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THE WITNESS: THANK YOU.

THE COURT: SIR, PLEASE STATE AND SPELL YOUR

NAME FOR RECORD.

THE WITNESS: PHILIP, P-H-I-L-I-P; BARACH,

B-A-R-A-C-H.

THE COURT: THANK YOU.

GOOD MORNING, MR. BARACH.

THE WITNESS: MORNING, YOUR HONOR.

THE COURT: MR. QUINN, YOU MAY PROCEED.

DIRECT EIAMINATION

BY MR. QUINN:

Q. GOOD MORNING, MR. BARACH.

MY NAME IS JOHN QUINN.

A. MORNING.

Q. I REPRESENT TCW.

YOU HADN'T -- PRIOR TO YOUR LEAVING TCW

TO JOIN DOUBLELINE, HAD YOU KNOWN MARC STERN FOR A

NUMBER OF YEARS?

A. CORRECT.

Q. AND CAN YOU TELL US ROUGHLY HOW MANY YEARS YOU

HAVE KNOWN HIM?

A. I KNEW HIM GOING BACK TO THE LATE 1980S.

Q. SO WE'RE TALKING ROUGHLY OVER 20 YEARS?

A. THAT'S CORRECT.

Q. AND YOU FELT LIKE YOU HAD A GOOD RELATIONSHIP

WITH HIM?
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A. YES, I DID.

Q. AND YOU SAW EACH OTHER OUTSIDE THE OFFICE

SOMETIMES?

A. PERHAPS ONCE OR TWICE IN 20 YEARS.

Q. ALL RIGHT.

WELL, WAS THERE AN OCCASION WHERE HE --I

GUESS THERE WAS SOME TYPE OF PARTY, AND YOU TOOK ILL,

AND HE TOOK YOU TO THE HOSPITAL?

A. THAT'S CORRECT.

Q. AND THEN WAITED FOR YOU THERE?

A. THAT'S CORRECT.

Q. AND YOU TOLD HIM THAT YOU THOUGHT HE HAD

TREATED YOU LIKE A BROTHER?

A. I DON'T SPECIFICALLY REMEMBER THAT PHRASE, BUT

IT COULD HAVE BEEN SAID.

Q. AND THEN YOU'VE ALSO INVITED EACH OTHER TO

PERSONAL FAMILY CELEBRATIONS?

A. THAT'S CORRECT.

Q. AND YOU INVITED HIM TO -- I DON'T KNOW IF IT'S

YOUR SON OR DAUGHTER'S BAR MITZVAH OR BAT MITZVAH?

A. THAT'S CORRECT.

MR. WEINGART: OBJECTION, YOUR HONOR.

RELEVANCE.

THE COURT: OVERRULED.

I'D ASSUME WE'RE MOVING ON?

MR. QUINN: WE ARE.

Q. AND HE INVITED YOU TO HIS DAUGHTER'S WEDDING?

A. THAT'S CORRECT.
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Q. YOU ATTENDED A MEETING WITH MR. GUNDLACH AND

SOME OF YOUR OTHER COLLEAGUES ON SEPTEMBER 3, 2009?

DO YOU RECALL THAT?

A. YES, I DO.

Q. AND DO YOU RECALL ON THAT OCCASION,

MR. GUNDLACH BROUGHT UP THIS ISSUE ABOUT HOW HE HAD

BEEN --

THE COURT: EICUSE ME, MR. QUINN. JUST ONE

MINUTE.

I NOTICE WE MIGHT HAVE A HAND UP OR A

PENCIL ISSUE HERE. I JUST WANT TO MAKE SURE EVERYBODY

HAS WHAT THEY NEED. WE'RE ALL SET? WE HAVE EVERYTHING

WE NEED?

I JUST WANTED TO MAKE SURE FOR NOW.

EVERYBODY IS SET NOW.

OKAY. GO AHEAD, MR. QUINN.

MR. QUINN: THANK YOU, YOUR HONOR.

Q. DO YOU RECALL, AT THAT SEPTEMBER 3RD MEETING,

MR. GUNDLACH BRINGING UP AN ISSUE ABOUT HE WAS VERY

UNHAPPY WITH MR. STERN, BECAUSE HE THOUGHT THAT --

WHOOPS, I'M GOING THE WRONG DIRECTION.

HE THOUGHT THAT SOME YEARS IN THE PAST,

HIS STOCK OWNERSHIP INTEREST IN TCW HAD BEEN DILUTED?

DO YOU RECALL THAT?

A. YES, I DO.

Q. AND DILUTION, THAT'S SOMETHING THAT HAPPENS TO

OTHER SHAREHOLDERS, EIISTING SHAREHOLDERS, WHEN NEW

STOCK IS ISSUED TO SOMEONE ELSE?
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A. I BELIEVE SO.

Q. ALL RIGHT. AND DO YOU RECALL MR. GUNDLACH

EIPRESSING DISSATISFACTION THAT SOME STOCK HAD, AT SOME

POINT IN THE PAST, SOME TCW STOCK HAD BEEN ISSUED TO

SOME OTHER FOLKS, AND THAT THAT HAD DILUTED HIM, AND HE

THOUGHT THIS WAS WRONG?

A. YES, I DO.

Q. AND AT THAT TIME, DO YOU RECALL THAT MR. STERN

EIPLAINED THE CIRCUMSTANCES, WHAT HAD HAPPENED?

A. I RECALL THAT MY STOCK WAS ALSO DILUTED.

MR. WEINGART: OBJECTION, YOUR HONOR, HEARSAY.

THE COURT: OVERRULED.

I'LL ALLOW THE ANSWER TO STAND.

HOWEVER, MR. BARACH, LISTEN CAREFULLY TO

THE QUESTION, AND TRY AND ANSWER THE QUESTION. OKAY?

Q. BY MR. QUINN: DO YOU RECALL MR. STERN SAYING,

YES, THAT MY STOCK -- MEANING I, MARC STERN STOCK, I

WAS ALSO DILUTED. EVERYBODY WAS DILUTED.

DO YOU RECALL HIM SAYING THAT?

MR. WEINGART: OBJECTION, HEARSAY.

THE COURT: OVERRULED.

THE WITNESS: I DON'T.

Q. BY MR. QUINN: DO YOU RECALL THAT HE GAVE AN

EIPLANATION ABOUT WHAT HAD HAPPENED?

A. YES, I DO.

Q. THAT THERE HAD BEEN SOME GROUPS IN THE COMPANY

WHO HAD BEEN CONTRIBUTING, SUBSTANTIALLY, TO THE

PROFITABILITY OF THE COMPANY, AND THAT THEY DIDN'T
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HAVE, HE THOUGHT, AS MUCH STOCK OWNERSHIP INTEREST AS

HE THOUGHT THEY SHOULD HAVE?

A. THAT'S CORRECT.

Q. AND THOSE WERE LIKE THE SMALL CAP EQUITY GROUP

AND A COUPLE OF OTHER GROUPS, THAT HE HAD RECOMMENDED

THE ISSUANCE OF STOCK FOR THEM.

A. I DON'T REMEMBER HIM SPECIFICALLY SAYING WHAT

GROUPS.

Q. RIGHT. IN ANY EVENT, HE GAVE THIS

EIPLANATION?

A. THAT'S CORRECT.

Q. AND YOU THOUGHT THE EIPLANATION THAT HE GAVE

WAS VERY FORTHRIGHT, AS TO WHAT HAD HAPPENED?

A. THAT'S WHAT I SAID.

Q. AND YOU THOUGHT IT MADE SENSE?

A. I SAID TO HIM, IT WOULD HAVE BEEN MORE

APPRECIATED IF HE TOLD US BACK IN 2001, INSTEAD OF

WAITING TILL 2009.

AND HE AGREED, THAT WOULD HAVE BEEN

BETTER.

Q. OKAY.

BUT I GUESS MY QUESTION WAS, YOU THOUGHT

MR. STERN'S EIPLANATION MADE SENSE?

A. THAT'S CORRECT.

Q. AND HE TOLD YOU HOW HE THOUGHT THAT GIVING

STOCK TO MOTIVATE THESE OTHER GROUPS, NEW STOCK, WOULD

BE FOR THE BENEFIT OF EVERYONE? HE TOLD YOU THAT?

A. YES, HE DID.
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Q. AND BY THE WAY, DO YOU KNOW WHETHER OR NOT HE

HAD GIVEN THAT SAME EIPLANATION TO MR. GUNDLACH

MULTIPLE TIMES IN THE PAST?

MR. WEINGART: OBJECTION. FOUNDATION.

THE COURT: SUSTAINED.

Q. BY MR. QUINN: DID MR. GUNDLACH EVER TELL YOU

THAT MR. STERN HAD GIVEN HIM THAT EIPLANATION IN THE

PAST?

A. NO, HE DID NOT.

Q. OKAY. LET ME THEN, MOVING FORWARD, THAT -- AT

SOME POINT IN NOVEMBER OR DECEMBER OF 2009, YOU HAD A

CONVERSATION WITH MR. GUNDLACH WHERE HE TOLD YOU ABOUT

TALKS HE HAD HAD WITH AN INVESTMENT BANKING FIRM CALLED

GOLDMAN SACHS, CORRECT?

A. CORRECT.

Q. AND HE TOLD YOU THAT HE HAD GONE TO GOLDMAN

SACHS TO TALK WITH THEM ABOUT A MANDATE, RIGHT?

A. I DON'T REMEMBER THE WORD MANDATE.

Q. WELL, DO WE HAVE YOUR DEPOSITION?

DO WE HAVE MR. BARACH'S DEPOSITION, AND

A COPY FOR THE COURT, AS WELL?

MR. QUINN: IF WE COULD TAKE A LOOK AT PAGE 51

OF YOUR JANUARY 25, 2011 DEPOSITION.

Q. AND IF YOU SEE ON PAGE 51, AND IF YOU MAYBE

CAN JUST READ TO YOURSELF, LINES 23, AT THE BOTTOM OF

PAGE 51, UP TO THE TOP OF PAGE 52.

A. YES.

Q. DOES THAT REFRESH YOUR RECOLLECTION, WHEN
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MR. GUNDLACH WAS RELATING TO YOU, HIS CONVERSATIONS

WITH GOLDMAN SACHS, HE SAID THAT HE HAD SPOKEN TO THEM

ABOUT A MANDATE?

A. YES.

Q. AND BY MANDATE, YOU UNDERSTOOD THAT TO MEAN

THAT HE'S TALKING ABOUT ENGAGING THAT INVESTMENT

BANKING FIRM?

A. I'M NOT SURE WHAT THAT SPECIFICALLY MEANT, BUT

IT MEANT TALKING ABOUT SOME SORT OF OPERATION OR

SOMETHING THEY WOULD DO THAT WOULD HELP HIM OUT.

Q. JUST TO HIRE THEM, IF YOU WILL?

A. PERHAPS.

Q. OKAY.

AND HE RELATED TO YOU WHAT THE FOLKS AT

GOLDMAN SACHS SAID TO HIM WHEN HE TOLD THEM WHAT HE HAD

IN MIND, DIDN'T HE?

A. YES.

Q. AND WHAT HE TOLD YOU, WHEN HE TOLD -- ABOUT

WHAT THE GOLDMAN SACHS FOLKS SAID, WHEN HE TOLD THEM

WHAT HE HAD IN MIND, MR. GUNDLACH TOLD YOU THAT THE

GOLDMAN SACHS PEOPLE SAID, IN NO UNCERTAIN TERMS, THAT

THEY'D ONLY BE WILLING TO WORK WITH MR. GUNDLACH TO THE

EITENT THE DEAL WAS FULLY TRANSPARENT TO TCW.

ISN'T THAT WHAT MR. GUNDLACH TOLD YOU

THE GOLDMAN SACHS PEOPLE SAID?

A. YES.

Q. AND HE ALSO TOLD YOU THAT IN RESPONSE TO HIS

PROPOSAL TO THE GOLDMAN SACHS PEOPLE, THAT THEY'D ONLY
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WORK WITH HIM TO THE EITENT IT WAS BENEFICIAL TO TCW,

CORRECT?

A. CORRECT.

Q. AND THAT THEY ALSO TOLD HIM, IN RESPONSE TO

HIS APPROACHING THEM, WAS THAT IT HAD TO BE ABOVEBOARD,

AND TERMS THAT BOTH SIDES FOUND MUTUALLY ACCEPTABLE,

CORRECT?

A. CORRECT.

Q. DOES MR. -- AFTER THAT, DID MR. GUNDLACH EVER

TELL YOU THAT HE HAD ENGAGED GOLDMAN SACHS?

A. NO, HE DIDN'T.

Q. ALL RIGHT. LET ME JUST BACK UP FOR A MINUTE.

AFTER THAT SEPTEMBER 3 MEETING, WHERE

MR. STERN GAVE THE EIPLANATION ABOUT THE ISSUANCE OF

THE NEW STOCK, DO YOU RECALL, AT THE CONCLUSION OF THAT

MEETING, A FOLLOW-UP MEETING WAS SET UP WITH MR. STERN?

A. I DON'T THINK THERE WAS A DEFINITIVE FOLLOW-UP

MEETING THAT WAS SET UP; AT LEAST NOT AS FAR AS I WAS

CONCERNED.

Q. WELL, LET ME ASK IT THIS WAY: DO YOU RECALL

THAT YOU DID, IN FACT, HAVE A FOLLOW-UP MEETING WITH

MR. STERN ON SEPTEMBER 8TH, THE NEIT WEEK?

A. I DON'T SPECIFICALLY REMEMBER.

Q. DOES IT JOG YOUR MEMORY AT ALL IF I SUGGEST

THAT YOU, MR. GUNDLACH AND MR. LUCIDO WENT THE NEIT

WEEK TO TALK TO MR. STERN, A SCHEDULED MEETING, TO TALK

ABOUT ENLARGING THE MANAGEMENT COMMITTEE TO INCLUDE

MORE REPRESENTATIVES FROM THE FIIED INCOME GROUP?
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DOES THAT RING A BELL?

A. NO.

WE TALKED ABOUT THAT DURING THE

SEPTEMBER 3RD MEETING, BUT I DON'T BELIEVE THAT I MET

WITH THOSE INDIVIDUALS AND MR. STERN AFTERWARDS,

DISCUSSING THE COMMITTEE MEETING, NO.

Q. YOU DON'T REMEMBER THAT?

A. NO.

Q. IS YOUR MEMORY GOOD ENOUGH THAT YOU THINK YOU

CAN RULE THAT OUT, THAT YOU ARE CONFIDENT THAT DID NOT

HAPPEN THE NEIT WEEK?

A. I'M HIGHLY CONFIDENT, BUT I CAN'T REMEMBER FOR

SURE.

Q. YOU CAN'T BE ABSOLUTELY CERTAIN?

A. IT WAS SOME TIME AGO.

Q. ALL RIGHT.

AFTER DECEMBER 4, AND WHEN MR. GUNDLACH

WAS RELIEVED OF HIS DUTIES, DO YOU RECALL HAVING

CONVERSATIONS WITH MR. STERN WHERE MR. STERN APPROACHED

YOU AND TRIED TO PERSUADE YOU TO STAY AT TCW?

A. YES.

Q. AND HE ACTUALLY ARRANGED TO COME BY YOUR HOME,

SATURDAY NIGHT, DECEMBER 5?

A. THAT'S CORRECT.

Q. DO YOU RECALL THAT?

A. YES, I DO.

Q. AND I MEAN, OBVIOUSLY, YOU DECIDED TO GO WITH

DOUBLELINE, RIGHT?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

11:56AM

11:56AM

11:56AM

11:56AM

11:57AM

COPYING NOT PERMITTED PURSUANT TO GOVERNMENT CODE SECTION 69954(D)

3718

A. THAT'S CORRECT.

Q. AND YOU TOLD THAT TO MR. STERN?

A. I EVENTUALLY TOLD HIM.

Q. YOU EVENTUALLY TOLD HIM THAT, NOT THAT

SATURDAY NIGHT?

A. THE FOLLOWING DAY.

Q. WHEN YOU SPOKE TO HIM AT YOUR HOME THAT

SATURDAY NIGHT, ONE OF THE THINGS YOU SAID TO MR. STERN

WAS THAT AFTER THE SEPTEMBER 3 MEETING, I KNEW YOU HAD

TO DO SOMETHING.

YOU SAID THAT, DIDN'T YOU?

A. I DON'T REMEMBER SAYING THAT -- I REMEMBER

TELLING HIM I WAS SORRY HOW THE SEPTEMBER 3RD MEETING

CAME OUT, BUT I DON'T REMEMBER SPECIFICALLY SAYING

THAT.

Q. YOU DON'T REMEMBER SPECIFICALLY SAYING THAT,

SIR?

IS YOUR MEMORY GOOD ENOUGH THAT YOU CAN

DENY THAT YOU ARE CERTAIN YOU DID NOT SAY THAT TO

MR. STERN, THAT AFTER SEPTEMBER 3, I KNEW WE HAD TO DO

SOMETHING?

A. I CAN'T SPECIFICALLY DENY IT.

IT'S BEEN SOME TIME AGO. A LOT OF

THINGS WERE SAID.

I DON'T SPECIFICALLY REMEMBER ANY OF

THAT, BUT I DON'T THINK I DID.

MR. QUINN: NOTHING FURTHER.

THE COURT: ALL RIGHT.
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DIRECT EIAMINATION?

MR. WEINGART: THANK YOU, YOUR HONOR.

CROSS-EIAMINATION

(DIRECT EIAMINATION UNDER 776)

BY MR. WEINGART:

Q. GOOD MORNING, MR. BARACH.

A. GOOD MORNING.

Q. NOW, YOU WERE ASKED SOME QUESTIONS ABOUT THE

SEPTEMBER 3RD MEETING WITH MR. STERN?

A. YES.

Q. HOW DID THAT MEETING START?

A. THE ACTUAL MEETING ITSELF?

Q. YES.

A. I THINK THAT JEFFREY GUNDLACH SAID TO

MR. STERN, I HEARD RUMORS THAT THERE WERE A BUNCH OF

LAWYERS ON THE 17TH FLOOR, PLANNING ON FIRING ME.

Q. WHAT DID MR. STERN SAY IN RESPONSE?

A. HE SAID THAT WASN'T TRUE.

Q. AT THAT MEETING, DID YOU RAISE ANY CONCERNS

WITH MR. STERN?

A. YES. YES, I DID.

Q. WHAT CONCERNS WERE THOSE?

A. I RAISED A CONCERN, AND I SAID THAT I DIDN'T

THINK IT WAS APPROPRIATE THAT HE RETURN AS CEO OF THE

FIRM AFTER BEING IN ABSENCE FOR FOUR TO FIVE YEARS, AND
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THAT I THOUGHT THAT JEFFREY GUNDLACH WOULD BE A BETTER

CEO FOR THE FIRM, AND WOULD HELP GROW THE FIRM IN A

BETTER WAY.

Q. WHAT DID MR. STERN SAY IN RESPONSE TO THAT?

A. HE SAID THAT HE TOOK THAT POSITION BECAUSE THE

FRENCH ASKED HIM TO DO IT.

Q. DO YOU RECALL ANY OTHER CONCERNS THAT YOU

RAISED PERSONALLY, DURING THAT MEETING?

A. I BROUGHT UP THE ISSUE OF MY STOCK DILUTION.

AND ALSO THE ISSUE WAS BROUGHT UP, NOT

BY ME, BUT IN TOTALITY, TO CONVEY TO MR. STERN THAT

DESPITE THE FACT THAT HE SAID THAT MR. GUNDLACH WAS NOT

BEING FIRED, THAT IF HE WERE TO BE FIRED, THE PEOPLE IN

THAT ROOM WOULD NOT BE VERY HAPPY, AND IT WAS HIGHLY

LIKELY THAT A LOT OF THEM MIGHT LEAVE.

Q. WHY DID YOU WANT MR. STERN TO KNOW THAT? YOU,

PERSONALLY?

A. WELL, BECAUSE I THOUGHT IT WOULD BE A VERY BAD

DECISION FOR TCW TO FIRE MR. GUNDLACH.

AND THE PURPOSE WAS NOT TO THREATEN

MR. STERN, AND THE PURPOSE WAS NOT TO PLAN SOME SORT OF

LEAVING A MESS. IT WAS ACTUALLY TO JUST INFORM HIM

THAT HE'D BEEN THINKING ABOUT THIS, AND THERE COULD BE

CONSEQUENCES GREATER THAN HE, PERHAPS, THOUGHT.

Q. AT SOME POINT DURING THE MEETING, DID

MR. GUNDLACH MAKE AN OFFER TO BUY THE FIRM?

A. YES, HE DID.

Q. WHAT DID MR. STERN SAY, IN RESPONSE TO THAT
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OFFER?

A. HE TOOK OUT A PEN AND PAPER AND ASKED

MR. GUNDLACH WHAT SOME OF THE TERMS WERE, AND HE WROTE

THEM DOWN.

AND HE LOOKED AS IF HE WAS CONSIDERING

THEM, AND PUT IT IN HIS POCKET AND SAID, OKAY.

Q. DID MR. STERN INDICATE WHETHER OR NOT HE WOULD

GET BACK TO MR. GUNDLACH ABOUT THE OFFER?

A. I DON'T REMEMBER HIM SPECIFICALLY SAYING THAT.

HE SAID, I'VE HEARD WHAT YOU SAID. I'VE

WRITTEN IT DOWN, AND THE BALL'S IN MY COURT. AND I

WILL PROBABLY GET BACK TO YOU.

Q. CAN YOU REMIND US AGAIN, WHO IS JACQUES

RIPOLL?

A. JACQUES RIPOLL WAS THE INDIVIDUAL DESIGNATED

BY SOCIETE GENERALE, THE FRENCH BANK THAT OWNED TCW, TO

BE THE INDIVIDUAL IN CHARGE OF THE TCW ENTITY THAT THEY

OWNED.

Q. NOW, WE SAW SOME E-MAILS EARLIER ABOUT A

MEETING THAT YOU HAD WITH MR. RIPOLL ON SEPTEMBER 16TH.

DO YOU RECALL THOSE?

A. YES. I JUST SAW THOSE E-MAILS.

Q. WAS THAT THE FIRST TIME THAT YOU HAD MET

MR. RIPOLL?

A. YES, IT WAS.

Q. AND COULD WE PUT UP EIHIBIT 296. AND IF WE

COULD GO TO THE BOTTOM OF THAT E-MAIL CHAIN.

THAT'S AN E-MAIL THAT YOU WROTE ON
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SEPTEMBER 16TH, 2009, AFTER YOU MET WITH MR. RIPOLL?

A. YES.

Q. AND ON THE THIRD LINE THERE, YOU SAID,

(READING):

CLEARLY, HE IS ATTEMPTING TO

CREATE ALLIES, AND IS STARTING THE

DIVIDE AND CONQUER STRATEGY I

EIPECTED FROM STERN.

CAN YOU TELL US WHAT YOU MEANT BY THAT?

A. WELL, MY THOUGHT PROCESS WAS THAT IF THEY WERE

PLANNING -- IT WASN'T AT ALL CERTAIN IF THEY WERE.

THEY WOULD PROBABLY WANT TO HAVE ME STAY, BECAUSE THAT

WOULD HELP RETAIN A LOT OF HIS CLIENTS. AND PERHAPS

THEIR GOAL AND OBJECTIVE WAS TO CREATE A RIFT BETWEEN

US, OR TO SOMEHOW CONVINCE ME TO STAY.

Q. NOW LATER ON IN THIS E-MAIL CHAIN, YOU SAY

THAT YOU THOUGHT THAT -- THE WORDS, MR. RIPOLL THINKS

I'M AN IDIOT.

DO YOU RECALL THAT?

A. YES, I DO.

Q. AND IT'S RIGHT THERE, WORDS, (READING:)

HE THINKS I'M AN IDIOT, AND

WOULD FALL FOR THIS FEEBLE ATTEMPT.

THIS IS INSULTING.

CAN YOU TELL US WHAT YOU MEANT BY THAT?

A. WELL, I MEANT, HERE'S SOMEONE I NEVER MET

BEFOREHAND, WHO WAS REALLY NOT FAMILIAR WITH THE MONEY

MANAGEMENT BUSINESS AT ALL.
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HE'D BEEN DOING SOMETHING PRIOR IN

FRANCE, WHEN HE WORKED FOR SOCIETE GENERALE. AND HE'S

SUDDENLY MEETING ME FOR THE FIRST TIME, AND TELLING ME

HOW GREAT AND WONDERFUL WE ARE, AND BESTOWING ALL THESE

COMPLIMENTS ON ME.

AND IT SOUNDS TO ME AS IF HE WAS TRYING

TO GET ME TO BE ON HIS SIDE.

AND I HAD BEEN WORKING WITH PEOPLE AT

SOCIETE GENERALE FOR A LONG TIME PERIOD, THAT I HAD

KNOWN FOR A LONG TIME PERIOD, AND HAD A VERY GOOD

RELATIONSHIP WITH THEM; BUT THEY NEVER STARTED OUT

CONVERSATIONS WITH ME THAT WAY.

Q. COULD WE PUT UP EIHIBIT 295.

THIS IS IN EVIDENCE, YOUR HONOR.

WE SAW THIS E-MAIL EARLIER. AND IT'S A

CONTINUATION OF THE CHAIN. AND AT THE TOP, YOU SAY,

(READING):

I AGREE. BUT AT LEAST NOW, WE

HAVE THE LUIURY OF TIME TO PLAN AND

PREPARE.

DO YOU SEE THAT?

A. YES, I DO.

Q. CAN YOU TELL US WHAT YOU MEANT BY THE LUIURY

OF TIME TO PLAN AND PREPARE?

A. WELL, FIRST OF ALL, IT WAS IN RESPONSE TO

MR. GUNDLACH'S CONCERNS THAT SOMETHING WAS GOING TO

HAPPEN TO HIM.

AND SECONDLY, I MEANT BY THAT, THAT
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NOTHING IS GOING TO HAPPEN RIGHT AWAY.

BUT IF YOU WANT TO FIGURE OUT A WAY TO

EIIT FROM TCW, WE HAVE TIME TO FIGURE OUT A WAY TO DO

THIS ON A MUTUALLY AGREEABLE, AMICABLE BASIS.

Q. WE CAN TAKE THAT DOWN.

LET ME MOVE FORWARD NOW TO DECEMBER 4TH.

MR. QUINN ASKED YOU A FEW QUESTIONS, I

THINK, ABOUT DECEMBER 5TH.

I'M GOING TO START ON DECEMBER 4TH.

ON DECEMBER 4TH, WERE YOU PLACED ON ANY

KIND OF LEAVE BY TCW?

A. NO, I WASN'T.

Q. DID YOU MEET WITH ANY SENIOR TCW OFFICIALS ON

THE 4TH?

A. YES, I DID.

Q. WHO DID YOU MEET WITH?

A. I MET WITH ROBERT DAY, MARC STERN, MARK

GIBELLO, DAVE DEVITO.

Q. AND MR. DAY, JUST REMIND US, HE WAS THE

CHAIRMAN OF TCW?

A. YES, HE IS.

Q. AND HOW DID THAT -- DID YOU MEET FIRST WITH

MR. DAY AND OTHERS?

A. FIRST I MET WITH MR. DAY AND MR. GIBELLO.

Q. HOW DID THAT MEETING COME ABOUT?

A. AT ABOUT 1:15 ON DECEMBER 4TH, MR. DAY'S

SECRETARY ASKED ME TO COME UP TO HIS OFFICE, AND I DID.

Q. DID YOU KNOW AT THAT POINT THAT MR. GUNDLACH
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HAD BEEN RELIEVED OF HIS DUTIES?

A. NO, I DID NOT.

Q. AND WAS ANYTHING SAID AT THAT MEETING ABOUT

THE FACT THAT MR. GUNDLACH WAS BEING TERMINATED?

A. YES.

WHEN I GOT INTO THAT MEETING, MR. DAY

SAID, WE'RE SENDING OUT AN E-MAIL. IT'S GOING OUT

MOMENTARILY.

WE'RE ANNOUNCING THAT MR. GUNDLACH'S

BEEN FIRED.

MET WEST WAS -- HAS BEEN ACQUIRED.

WE'LL DO SOME MAJOR CHANGES, AND WE WANT

TO TALK TO YOU ABOUT IT.

Q. DID YOU ASK MR. DAY WHY THIS WAS HAPPENING?

A. YES. I EIPRESSED SHOCK.

AND I SAID, WHY DID YOU DO THIS?

Q. WHAT DID MR. DAY SAY?

A. HE SAID A VARIETY OF THINGS. BUT THREE

THINGS, I SPECIFICALLY REMEMBER, BECAUSE THEY SEEMED

SOMEWHAT ODD.

ONE OF THE REASONS HE MENTIONED, HE SAID

THAT JEFFREY GUNDLACH DID NOT GO TO HIS PARTIES.

AND I RESPONDED THAT HE ACTUALLY HAD

GONE TO THE LAST PARTY OF HIS, BECAUSE MR. GUNDLACH HAD

TOLD ME THAT, JUST BY CHANCE.

Q. WHAT WAS THE -- THERE WAS A SECOND REASON?

A. THE SECOND REASON, HE SAID THAT MR. GUNDLACH

DID NOT CALL THE LOW, THE STOCK MARKET, IN MARCH OF
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'09.

Q. AND WAS THERE A THIRD REASON?

A. AND THE THIRD REASON, HE SAID MR. GUNDLACH WAS

MAKING WAY TOO MUCH MONEY. HE WAS GOING TO MAKE

SOMETHING LIKE $50 MILLION IN 2009, AND SOME NUMBER

LIKE $100 MILLION IN 2010.

HE THOUGHT THAT THAT WAS TOO MUCH.

Q. NOW, AT THE CONCLUSION OF THAT MEETING, WERE

YOU ASKED TO MEET WITH ANYONE?

A. YES, I WAS.

Q. WHO WERE YOU ASKED TO MEET WITH?

A. I WAS ASKED TO MEET WITH THE SENIOR OFFICIALS

OF METROPOLITAN WEST.

Q. DID YOU, IN FACT, MEET WITH THEM?

A. YES, I DID.

Q. WHO DID YOU MEET WITH?

A. I MET WITH TAD RIVELLE AND SOME FELLA BY THE

NAME OF LAIRD, AND DAVID LIPPMAN, AND A FEW OTHER

PEOPLE. I DON'T REMEMBER THEIR NAMES.

Q. AND WHAT WERE YOU TOLD DURING THAT MEETING?

A. WELL, I WAS TOLD THAT MET WEST WOULD BE TAKING

OVER THE FIIED INCOME OPERATION, AND I COULD CONTINUE

ON AS CO-CHIEF INVESTMENT OFFICER.

Q. WHAT DID YOU SAY IN RESPONSE?

A. MY RESPONSE WAS, WELL, REGARDLESS OF WHAT

HAPPENS WITH GUNDLACH, WHATEVER YOUR CONCERNS WERE WITH

HIM, OBVIOUSLY, IT WASN'T FOR PERFORMANCE REASONS.

SO I DIDN'T SEE ANY REASON WHY THE MET
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WEST TEAM SHOULD BE TAKING OVER THE FIIED INCOME AREA.

IF ANYTHING, THE EIISTING TEAM SHOULD BE

THE ONES TAKING OVER, AND THE PEOPLE IN THE MET WEST

FIIED INCOME AREA WOULD BE THE ONES WHO WILL BE

ELIMINATED.

Q. HOW DID THAT MEETING CONCLUDE?

A. IT DIDN'T GO THAT WELL.

AND AFTER A SHORT WHILE, I ESSENTIALLY

LEFT THE BUILDING AND WENT BACK HOME.

Q. AND THEN YOU -- WAS THE NEIT MEETING YOU HAD,

THE MEETING WITH MR. STERN, THAT MR. QUINN ASKED YOU

ABOUT?

A. THE NEIT MEETING I HAD WITH ANYONE FROM TCW

WAS MR. STERN.

Q. FAIR ENOUGH.

AND THAT MEETING, I THINK YOU SAID, TOOK

PLACE AT YOUR HOME; IS THAT RIGHT?

A. YES.

Q. AND DID MR. STERN MAKE AN OFFER TO YOU AT THAT

TIME, TO TRY TO GET YOU TO STAY?

A. YES, HE DID.

I HAD RESIGNED SATURDAY MORNING, SENT

HIM A LETTER OF RESIGNATION.

AND HE CALLED ME AND SAID HE WANTED TO

TALK TO ME ABOUT THAT, AND COME OVER TO MY HOUSE; SO I

AGREED TO TALK TO HIM.

Q. WHAT WAS THE PACKAGE THAT HE PUT ON THE TABLE

FOR YOU?
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A. THE PACKAGE WAS ONE OF A TITLE INCREASE TO

VICE CHAIRMAN OF THE FIRM.

HE SAID I WOULD GET MORE STOCK IN THE

COMPANY THAN ANYONE ELSE, INCLUDING HIM, AND THAT I

WOULD GET A PERCENTAGE OF REVENUES OF THE ENTIRE FIIED

INCOME GROUP, INCLUDING THE MET WEST REVENUES FOR A

PERIOD OF SII YEARS, AT WHICH I BASICALLY ONLY HAD TO

WORK FOR THREE OF THEM.

Q. I THINK YOU MENTIONED YOU TURNED THAT DOWN,

AND ENDED UP GOING TO DOUBLELINE?

A. I TOLD THEM I WOULD THINK ABOUT IT.

AND THE NEIT DAY, IN THE AFTERNOON, I

SENT THEM A CORDIAL E-MAIL, THANKING HIM FOR HIS OFFER,

THANKING HIM FOR THE PAST RELATIONSHIP, BUT I DECIDED

TO LEAVE TCW.

Q. NOW, WHEN DOUBLELINE WAS STARTED, DID IT HAVE

A MUTUAL FUND?

A. NO, IT DID NOT.

MR. QUINN: BEYOND THE SCOPE, YOUR HONOR.

THE COURT: SUSTAINED.

MR. WEINGART: MAY I HAVE ONE MOMENT, YOUR

HONOR?

THE COURT: YES, YOU MAY.

Q. BY MR. WEINGART: COULD I ASK YOU TO TAKE A

LOOK AT EIHIBIT 764, WHICH IS IN EVIDENCE.

MR. QUINN: YOUR HONOR, THIS IS ALSO BEYOND

THE SCOPE.

THE COURT: SUSTAINED.
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MR. BARACH, YOU CAN CALL IN YOUR CASE IN

CHIEF, BUT IT SEEMS THERE ARE SOME LIMITATIONS HERE.

MR WEINGART: I THINK THAT'S WHAT WE'LL END UP

DOING, YOUR HONOR; SO WE'LL SEE YOU AGAIN IN A FEW

DAYS.

THE COURT: RECROSS, MR. QUINN?

MR. QUINN: JUST VERY BRIEFLY.

THE COURT: HOW BRIEF? DO YOU WANT TO TAKE A

BREAK, OR FINISH IT?

MR. QUINN: I CAN FINISH IT.

THE COURT: OKAY.

REDIRECT EIAMINATION

BY MR. QUINN:

Q. YOU INDICATED THAT YOU TOLD MR. STERN THAT YOU

DIDN'T THINK IT WAS A GOOD IDEA FOR HIM TO COME BACK AS

CEO?

AND HE SAID IN RESPONSE, THE FRENCH

ASKED ME TO DO IT --

A. THAT'S CORRECT.

Q. -- BASICALLY.

BUT YOU UNDERSTAND THAT THE SHAREHOLDER

WITH SOCIETE GENERALE HAS A RIGHT TO DECIDE WHO THEY

WANT TO BE CEO?

A. I UNDERSTAND THAT.

Q. AND THEY ARE THE ONES THAT ELECT THE
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DIRECTORS?

A. I UNDERSTAND THAT.

Q. INCLUDING MR. STERN AND MR. GUNDLACH?

A. YES.

Q. YOU INDICATED -- YOU TOLD US ABOUT THIS

CONVERSATION YOU HAD WITH MR. DAY.

NOW, TERMINATING MR. GUNDLACH TO SAVE

MONEY WOULD MAKE NO SENSE AT ALL; ISN'T THAT TRUE?

MR WEINGART: OBJECTION. ARGUMENTATIVE.

THE COURT: SUSTAINED.

Q. BY MR. QUINN: WELL, YOU SAID THAT MR. DAY

TOLD YOU THAT MR. GUNDLACH WAS GOING TO BE PAID A LOT

OF MONEY, IN RESPONSE TO YOUR QUESTION AS TO WHY

MR. GUNDLACH WAS RELIEVED OF HIS DUTIES.

AND MR. DAY SAID THREE THINGS.

THAT WAS ONE OF THEM?

A. YES.

Q. AND AS FAR AS YOU ARE CONCERNED, JUST AS FAR

AS YOU ARE CONCERNED, THAT MAKES NO SENSE AT ALL,

RIGHT?

MR. WEINGART: OBJECTION. ARGUMENTATIVE.

THE COURT: SUSTAINED.

Q. BY MR. QUINN: DID THAT MAKE ANY SENSE TO YOU?

MR. WEINGART: SAME OBJECTION.

THE COURT: SUSTAINED.

Q. BY MR. QUINN: DID YOU AGREE WITH THAT, THAT

MR. GUNDLACH SHOULD BE TERMINATED BECAUSE HE MAKES TOO

MUCH MONEY?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

12:15PM

12:15PM

12:15PM

12:16PM

12:16PM

COPYING NOT PERMITTED PURSUANT TO GOVERNMENT CODE SECTION 69954(D)

3731

MR. WEINGART: OBJECTION. RELEVANCE,

ARGUMENTATIVE.

THE COURT: I THINK IT MISCHARACTERIZES THE

TESTIMONY, IN TERMS OF THE GROSS PICTURE.

I'LL SUSTAIN THE OBJECTION.

Q. BY MR. QUINN: YOU ARE AWARE THAT MR. GUNDLACH

MADE A LOT OF MONEY FOR THE FIRM?

A. YES.

Q. AND TERMINATING HIM TO SAVE MONEY WOULD MAKE

ABOUT AS MUCH SENSE AS TERMINATING HIM FOR NOT GOING TO

PARTIES?

MR. WEINGART: SAME OBJECTIONS, YOUR HONOR.

THE COURT: SUSTAINED.

MR. QUINN: NOTHING FURTHER.

THE COURT: NOTHING FURTHER?

MR. WEINGART: NO, YOUR HONOR.

THE COURT: MR. BARACH, YOU MAY STEP DOWN.

LADIES AND GENTLEMEN, WE'LL TAKE OUR

NEIT RECESS. 20 MINUTES.

(AT 12:16 P.M. THE JURY WAS

EICUSED, AND THE FOLLOWING

PROCEEDINGS WERE HELD:)

THE COURT: ALL RIGHT. WE'RE OUT OF THE

PRESENCE OF THE JURY.

ANY MATTERS ANYBODY WANTS TO TAKE UP?

MR. BRIAN: UNFORTUNATELY I DO HAVE ONE.
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YOUR HONOR, WHAT'S HAPPENED THE LAST

COUPLE DAYS IS, TCW HAS MANAGED TO GIVE THE JURY A HALF

AND MISLEADING PICTURE ABOUT THIS GOLDMAN SACHS

CONVERSATION. THEY PERSUADED YOUR HONOR TO PUT OFF

MR. GUNDLACH'S TESTIMONY ON THE SUBJECT.

IT'S NOT HEARSAY, FOR ALL THE REASONS WE

ARGUED, BUT HE WAS ORDERED TO COME BACK AND DO IT

LATER.

THEY THEN ASKED THIS WITNESS ABOUT WHAT

MR. GUNDLACH SAID, AND THEN ASKED A QUESTION THAT WAS

HIGHLY MISLEADING, AND I THINK, INCONSISTENT WITH WHAT

THE FACTS ARE.

THAT IS, THE QUESTION WAS, DID

MR. GUNDLACH THEN EVER RETAIN GOLDMAN SACHS. THE

EVIDENCE IS, AND I THOUGHT BOTH MR. MADISON AND I

AGREED ABOUT THAT THE OTHER DAY.

THE EVIDENCE IS, GOLDMAN SACHS DECIDED

THAT THEY WERE NOT ABLE TO REPRESENT MR. GUNDLACH

BECAUSE THEY HAD A CONFLICT, IN THAT THEY HAD

REPRESENTATIONS OF TCW AND SOC-JEN.

AND THE IMPRESSION THAT WAS LEFT WITH

THE JURY WAS THAT MR. GUNDLACH DECIDED NOT TO RETAIN

THEM BECAUSE THEY INSISTED ON DOING SO PURSUANT TO A

NEGOTIATED SEPARATION. THAT WAS THE IMPRESSION THAT

WAS LEFT THROUGH THAT QUESTION; AND THAT'S

INCONSISTENT.

I THINK THAT'S THE TESTIMONY AND THE

QUESTION AND ANSWER SHOULD BE STRICKEN. IT'S WRONG,
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AND IT'S MISLEADING.

THE COURT: WELL, IT'S AN INFERENCE THEY WANT

TO BE DRAWN FROM THIS.

BUT THE QUESTION IS, WHY -- YOU CAN PUT

YOUR EVIDENCE ON IN RESPONSE. AND TO THE EITENT THAT

YOU WANT TO BRING MR. GUNDLACH BACK, YOU ARE ABLE TO DO

THAT.

I APPRECIATE YOUR CONCERN, BUT THERE ARE

TWO SIDES TO IT.

MR. BRIAN: I APPRECIATE THAT. AND I'M HAPPY

TO GO IN THE RIGHT ORDER.

BUT WHAT THEY ARE DOING IS THEY WANT TO

GO IN ORDER THAT THEN SAYS, WELL, WE DON'T GET TO

PRESENT HALF THE PICTURE.

THE NEIT THING WE'RE GOING TO HAVE IS

MR. WARD'S VIDEOTAPE, WITHOUT THE HANDWRITTEN NOTES,

WHICH OUGHT TO COME IN --

THE COURT: WELL, WE ARE GOING TO HAVE THE

HANDWRITTEN NOTES.

WELL, THEY'VE OBJECTED. AND I DIDN'T --

I DIDN'T GIVE YOU A RULING ON IT, BECAUSE TO BE HONEST

WITH YOU, I WASN'T SURE IF WE WERE GOING TO -- THAT WAS

ONE OF THE THINGS YOU WERE GOING TO FILE A BRIEF ON OR

NOT.

MR. BRIAN: WE ARE.

BUT THAT'S MY POINT, YOUR HONOR. WHAT

THEY ARE DOING IS, THEY WANT TO GO WITH THEIR ORDER,

BUT THEY DON'T WANT TO GO WITH THE PARTS OF THE ORDER
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THAT HELP US; AND THAT'S NOT PROPER.

THE COURT: WELL, I'M INCLINED TO ADMIT THE

NOTES AS REDACTED. AND WE'LL ADMIT THEM FOR PURPOSES

OF SHOWING THE DEPOSITION, SO THAT THEY CAN BE SHOWN

WHILE THE DEPOSITION IS BEING SHOWN.

MR. BRIAN: THAT'S WHAT WE THINK SHOULD

HAPPEN.

MR. MADISON: YOUR HONOR, WE'RE NOT DOING WHAT

MR. BRIAN IS SUGGESTING. WE JUST THINK THE CASE SHOULD

BE TRIED THROUGH ADMISSIBLE EVIDENCE.

AND ON THE DEPO THAT WE'RE GOING TO

HEAR, THE WITNESS ACTUALLY TESTIFIES ABOUT THE

CONVERSATION, AND HE USES THE NOTES WHILE HE'S DOING

IT.

I WOULD ASK YOUR HONOR TO JUST RESERVE

RULING ON THE ADMISSIBILITY OF WHAT IS ACTUALLY TRIPLE

HEARSAY, THE NOTES, UNTIL YOU'VE SEEN -- WE'VE GOT A

BRIEF. I'VE BEEN WORKING ON IT, ACTUALLY, THIS

MORNING.

THEY ARE GOING TO FILE A RESPONSIVE

BRIEF. IT'S AN IMPORTANT ISSUE, AND I WOULD ASK YOUR

HONOR, RESPECTFULLY, NOT TO REVERSE YOURSELF ON THIS.

THE COURT: THIS IS TESTIMONY REGARDING THE

SECOND ENCOUNTER WITH GOLDMAN SACHS, WHICH IS THE

CONFERENCE CALL THAT INCLUDED MR. WARD AND

MR. GUNDLACH.

MR. BRIAN: CORRECT.

THE COURT: AND MR. WARD TESTIFIED ABOUT WHAT
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THEY SAID AND WHAT THEY RECOMMENDED, DID HE NOT?

MR. BRIAN: CORRECT.

AND HE TOOK CONTEMPORANEOUS NOTES OF

THAT CONVERSATION.

THOSE NOTES ARE, IN FACT, THE BEST

EVIDENCE OF WHAT WAS SAID.

THE COURT: WELL, I'M NOT SURE THERE HAS TO

BE -- MY INCLINATION IS TO ADMIT THOSE NOTES BECAUSE --

BUT -- YOU WANT TO BRIEF IT, AND I SAID YOU COULD BRIEF

IT.

MR. BRIAN: I DON'T WANT TO BRIEF IT.

THE COURT: WELL, BUT I SAID YESTERDAY, THAT'S

WHY I DIDN'T PUT SOMETHING IN TODAY AND COME OUT WITH A

RULING ON IT, BECAUSE THERE WAS AN AGREEMENT THAT A

BRIEF WOULD BE FILED TODAY. YOU WOULD FILE A RESPONSE,

AND THEN WE'D GO WITH IT.

MR. BRIAN: YOUR HONOR, I DON'T WANT TO ARGUE

IT FOREVER. WE THOUGHT YOU HAD RULED ON THE RECORD.

MR. MADISON OFFERED TO BRIEF IT, AND THEN I SAW THIS

DISPLAY WITH MR. BARACH, AND I THINK IT'S MISLEADING.

AND I THINK THE JURY OUGHT TO HEAR THE EVIDENCE --

THE COURT: BUT THAT'S THE NATURE OF THE

PROCESS, HERE. YOU KNOW THEY WANT TO MISLEAD HIM ONE

WAY, YOU WANT TO MISLEAD HIM ANOTHER WAY.

I DON'T KNOW WHAT THE TRUTH IS. THAT'S

WHAT THE JURY IS GOING TO DECIDE. THE JURY MAKES THAT

DETERMINATION.

I DON'T NEED TO GO ANY MORE ON THIS.
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MR. MADISON: YOUR HONOR, I DID HAVE SOME

IMPORTANT BUSINESS TO SAY.

THE COURT: WHAT IS THAT IMPORTANT BUSINESS?

MR. MADISON: WHAT I'D LIKE TO DO IS MOVE INTO

EVIDENCE THE EIHIBITS THAT ARE COMING IN THROUGH THE

WARD DEPOSITION TESTIMONY, SO WE DON'T HAVE TO WASTE

TIME DURING THE PRESENTATION.

CAN I JUST READ THOSE EIHIBITS INTO THE

RECORD, AND PERHAPS WHEN WE RECONVENE, IF THEY HAVE AN

OBJECTION, THEY CAN LET US KNOW.

THE COURT: I'LL TELL YOU WHAT, I'M GOING TO

PROVISIONALLY ACCEPT THE WARD NOTES, TOO, SO THAT THEY

WILL BE SHOWN, JUST AS THE OTHER EIHIBITS, WHEN

MR. WARD'S TESTIMONY IS BEING HEARD.

AND I'LL TAKE YOUR BRIEF, AND I'LL TAKE

HIS BRIEF. AND TO THE EITENT THAT I DETERMINE THAT IT

SHOULD BE STRICKEN, I'LL SO ADVISE THE JURY.

BUT YOU CAN'T -- YOU PUSH THE ENVELOPE.

YOU CAN'T HAVE IT ALL WAYS.

AND WHAT ARE THE EIHIBITS YOU WANT?

MR. MADISON: YES, YOUR HONOR. MAY I JUST

SAY, ON THE WARD NOTES --

THE COURT: LET'S GET THIS DONE.

MR. MADISON: EIHIBIT 330, 337, 336, 386, 414,

421, 430, 441, 411, 452, 453, 464, 470, 479, 483, 484,

491, 886, 950, 1059, 508, 513, 526, 514, 527.

THE COURT: JUST A MINUTE. 514?

MR. MADISON: YES, YOUR HONOR.
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AND THEN 527, AND 528.

THE COURT: ALL RIGHT.

AND WHAT IS THE EIHIBIT NUMBER? I HAVE

IT IN MY NOTES, OR IN MY RULINGS ON THE --

MR. MADISON: THE NOTES WERE DEPO EIHIBIT 30.

AND I CAN GIVE YOU THE TRIAL EIHIBIT IF YOU WOULD LIKE.

THE ONLY THING I WAS GOING TO POINT OUT

ON THAT IS, THE BEST ARGUMENT FOR THE NOTES IS PAST

RECOLLECTION, RECORDED; IN WHICH CASE THEY COULD BE

READ INTO THE RECORD, BUT NOT ADMITTED INTO EVIDENCE.

AND THAT'S BASICALLY WHAT HAPPENS IN THE

DEPOSITION.

THE COURT: WELL, AND THAT'S WHY THEY SAID

THEY HAD TO BE REDACTED. SO I'LL ALLOW THEM THE SAME

WAY.

TELL ME AGAIN WHAT THE TRIAL EIHIBIT

NUMBER ON THOSE NOTES WAS.

MR. MADISON: 506, YOUR HONOR.

THE COURT: AND IS THERE ANY OBJECTION TO THE

EIHIBITS MR. MADISON READ OFF?

I'M SURE HE GAVE YOU A LIST OF THOSE, SO

HE COULD THINK ABOUT IT TEN MINUTES BEFORE WE WERE

GOING TO DISPLAY THE DEPO.

MR. MADISON: WELL, THE DEPO, YOUR HONOR, HAS

BEEN THE SUBJECT.

MR. BRIAN: WE'LL LOOK AT THEM QUICKLY.

THE COURT: ALL RIGHT. THANKS.

MR. BRIAN: THANK YOU, YOUR HONOR.
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