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CASE NUMBER: BC429385

CASE NAME: TRUST COMPANY OF THE WEST VS.

JEFFREY GUNDLACH, ET AL

LOS ANGELES, MONDAY, AUGUST 22, 2011

CALIFORNIA

DEPARTMENT 322 HON. CARL J. WEST, JUDGE

APPEARANCES: (AS HERETOFORE NOTED.)

REPORTER: WENDY OILLATAGUERRE, CSR #10978

TIME: A.M.

(THE FOLLOWING PROCEEDINGS WERE

HELD IN OPEN COURT OUTSIDE THE

PRESENCE OF THE JURY:)

THE COURT: GOOD MORNING, LADIES AND

GENTLEMEN.

(ALL COUNSEL RESPONDED "GOOD MORNING, YOUR HONOR.")

THE COURT: IN THE TCW VERSUS GUNDLACH MATTER,

WE'RE CONVENING OUT OF THE PRESENCE OF THE JURY TO

RESUME OUR DISCUSSION OF PENDING JURY INSTRUCTIONS OR

REQUESTED INSTRUCTIONS.

WHEN WE LAST DID THIS, WHICH I THINK WAS

TOWARD THE END OF JULY, I THINK WE LEFT OFF WITH

DEFENDANT'S SPECIAL JURY INSTRUCTION NUMBER SIK.

DOES THAT --
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MR. HELM: I BELIEVE SO. I THINK WE WERE --

I'M NOT SURE WHERE WE WERE ON FIVE.

THE COURT: WELL, I ISSUED A RULING. THE

OBJECTION WAS SUSTAINED. THE ISSUE WILL BE RESOLVED BY

THE JURY'S FINDINGS, WAS THE COMMENT; AND I THINK THAT

WAS IN THE MINUTE ORDER THAT FOLLOWED THAT HEARING.

MS. STEIN: YOUR HONOR, I BELIEVE FIVE WAS

DEFERRED. IT WAS A PREEMPTION INSTRUCTION, IF I'M

CORRECT?

THE COURT: DEFENDANT'S SPECIAL JURY

INSTRUCTION NUMBER FIVE, I SHOW, AND YOU CAN CHECK THE

MINUTE ORDER THAT CAME OUT OF THAT CONFERENCE. BUT BY

MY NOTES, IT SAYS THE OBJECTION IS SUSTAINED THE ISSUE

WILL BE SOLVED BASED ON THE JURY'S FINDINGS.

IT WAS JULY 18TH, IN THE MINUTE ORDER ON

JURY INSTRUCTIONS?

AND SPECIAL JURY INSTRUCTION NUMBER SIK

IS ALSO -- GOES TO THE PREEMPTION ISSUES.

MR. HELM: YES, I THINK AT THE TIME THAT WE

LAST DISCUSSED THESE, OUR MOTION IN LIMINE ON

PREEMPTION HAD NOT BEEN DECIDED. SO MY IMPRESSION WAS

THAT WE WERE DEFERRING THE -- AT LEAST SOME OF THESE,

UNTIL THE MOTION IN LIMINE HAD BEEN DECIDED. I THINK

THE COURT WILL RECALL ITS RULING ON THAT. I THINK THAT

WAS OUR MOTION IN LIMINE NUMBER FIVE.

THE COURT: WHAT WAS THE DATE OF OUR

CONFERENCE?

MS. STEIN: THE 12TH, YOUR HONOR.
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MR. HELM: I'M NOT SURE WE SAW AN ORDER ON

THAT, YOUR HONOR.

THE COURT: OKAY. WELL, MY PRACTICE IS, I GO

THROUGH AND HIGHLIGHT. AND I USUALLY SEND IT TO ELMER.

MAYBE I DIDN'T.

AND MAYBE WE SET IT, AS INDICATED, ON

THE RECORD FROM BEFORE. IT LOOKS LIKE THAT'S WHAT WE

DID.

OKAY. I GUESS IT WASN'T IN THE MINUTE

ORDER. BUT IT'S IN MY NOTES. AND AT LEAST INITIALLY,

SPECIAL JURY INSTRUCTION NUMBER FIVE WAS NOT GOING TO

BE ALLOWED.

SPECIAL JURY INSTRUCTION NUMBER SIK,

WHICH WE NOW HAVE, IS BASICALLY -- AND I MAY HAVE SEEN

OVER THE WEEKEND, AN AMENDMENT TO THIS. BUT AS IT

READS IN THE ORIGINAL SUBMISSION, (READING):

TCW CANNOT MAINTAIN A BREACH

OF FIDUCIARY DUTY CLAIM THAT RELIES

ON THE SAME GENERAL FACTS AS THE

MISAPPROPRIATION OF THE TRADE

SECRET CLAIM. YOU MAY NOT FIND

BREACH OF FIDUCIARY DUTY LIABILITY

BASED ON ANY CONDUCT THAT TCW ALSO

ALLEGES CONSTITUTES

MISAPPROPRIATION OF TRADE SECRETS.

I THINK THAT IS AN ACCURATE STATEMENT OF

THE LAW.

AND WITH THAT IN MIND, THE ONLY QUESTION
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THAT I WOULD HAVE IS WHETHER WE OUGHT TO BE USING THE

COMMON NUCLEUS OF FACT LANGUAGE AS OPPOSED TO SAME

GENERAL FACTS.

MR. HELM: WE HAVE NO OBJECTION TO NUCLEUS OF

FACTS. WE WERE DEBATING WHICH WOULD BE MORE

UNDERSTANDABLE TO THE JURY.

THE COURT: WELL, I THINK COMMON NUCLEUS OF

FACT IS USED IN ANOTHER -- IN ANOTHER INSTRUCTION THAT

HAS BEEN PROPOSED, IF I'M NOT MISTAKEN.

MR. QUINN: I THINK ONE PROBLEM WITH THAT,

YOUR HONOR, IS THAT AN INSTRUCTION TO SOMEONE TO

COPY -- THE INSTRUCTION ITSELF, WOULD NOT BE A

MISAPPROPRIATION UNDER CUTSA, BUT THE INSTRUCTION MIGHT

BE A BREACH OF FIDUCIARY DUTY. IF YOU TELL SOMEBODY TO

BASICALLY MISAPPROPRIATE A TRADE SECRET, YOU MAY NOT BE

LIABLE FOR GIVING THAT INSTRUCTION FOR

MISAPPROPRIATION, BUT YOU MAY BE LIABLE FOR BREACH OF

FIDUCIARY DUTY.

IS THAT THE SAME NUCLEUS OF FACT? TO

ME, THAT'S A --

THE COURT: IN MY VIEW, IT IS. IT'S HARD TO

SEPARATE THE TWO. THE ACT OF COPYING VERSUS THE

INSTRUCTION TO COPY, DIRECTED TO AN UNDERLING, IS ONE

CONTINUOUS OPERATIVE SET OF FACTS THAT LEADS TO A CLAIM

FOR MISAPPROPRIATION OF TRADE SECRETS.

THERE HAS BEEN TESTIMONY, AND I BELIEVE

THERE IS EVIDENCE, OF CONDUCT UNRELATED TO THE

BREACH -- TO THE MISAPPROPRIATION CLAIMS THAT COULD BE
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CONSTRUED AND COULD BE DETERMINED BY THE JURY TO

CONSTITUTE A BREACH OF FIDUCIARY DUTIES.

NOW, THERE ARE ARGUMENTS ON THE OTHER

SIDE THAT --

MR. QUINN: WELL, YOUR HONOR, I REALLY THINK

WE HAVE TO MAKE A DISTINCTION THERE, BECAUSE

INSTRUCTING SOMEONE TO DO SOMETHING, IN ITSELF, MAY NOT

BE MISAPPROPRIATION, AND MAY BE A BREACH OF FIDUCIARY

DUTY. YOU CAN'T JUST -- WE CAN'T JUST PREEMPT THAT.

THE COURT: WELL, DO YOU WANT TO WAIVE THE

CLAIMS FOR MISAPPROPRIATION OF TRADE SECRETS AGAINST

THE PERSON THAT GAVE THE INSTRUCTIONS, AND SAY THAT

WE'RE ONLY PURSUING THOSE AGAINST THE PEOPLE THAT

ACTUALLY DID IT? I DON'T THINK SO.

MS. ESTRICH: YOUR HONOR?

THE COURT: YES, MS. ESTRICH.

MS. ESTRICH: I THINK WHAT MAY CLARIFY THIS IS

IF WE MAKE CLEAR IN THE MISAPPROPRIATION INSTRUCTIONS,

AS I UNDERSTAND IT, THAT A DIRECTION TO ANOTHER TO

STEAL TRADE SECRETS, THERE'S SUBSTANTIAL CASE AUTHORITY

THAT MAY ITSELF CONSTITUTE MISAPPROPRIATION.

AND SINCE THAT CONFORMS TO THE EVIDENCE

AS WE NOW HAVE RECEIVED IT, I THINK IT WOULD BE

APPROPRIATE -- CONSISTENT WITH THE POSITION THAT THE

DEFENDANTS ARE TAKING. IF WE'RE NOT GOING TO INCLUDE

THE DIRECTION AS FIDUCIARY DUTY, THEN WE OUGHT TO MAKE

CLEAR THAT THE DIRECTION IS SUFFICIENT. AND I THINK

THAT I'M HAPPY TO PROVIDE YOU LAW THAT IS SUFFICIENT TO
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CONSTITUTE MISAPPROPRIATION ITSELF.

THE COURT: AND THAT -- I MEAN, I THINK IT'S

ONE WAY OR THE OTHER.

MS. ESTRICH: RIGHT.

AND I THINK AS LONG AS THE DOUBLELINE

PARTIES ARE COMFORTABLE WITH IT, AN ADDITIONAL

INSTRUCTION, WHICH WILL NOW BE NECESSARY, GIVEN THE

PROOF, TO MAKE CLEAR THAT MISAPPROPRIATION IS NOT

LIMITED TO THE PERSON WHO DOES THE ACTUAL COPYING, BUT

ALSO INCLUDES THE PERSON OF AUTHORITY.

THE COURT: MR. HELM, I'LL SUSTAIN THE

OBJECTION TO SPECIAL JURY INSTRUCTION -- OVERRULE THE

OBJECTION TO SPECIAL JURY NUMBER SIK.

THIS MODIFICATION WILL HAVE TO BE MADE

TO CLARIFY THE OTHER SIDE OF THE COIN, TO SATISFY THE

POINT RAISED BY MR. QUINN.

MR. HELM: YES, YOUR HONOR. IF TRADE SECRET

INFORMATION WAS ACQUIRED, DISCLOSED OR USED, WE DON'T

DISAGREE THAT THE PERSON WHO DIRECTED THE ACQUISITION,

USE OR DISCLOSURE COULD BE LIABLE FOR TRADE SECRET

VIOLATION.

MS. ESTRICH: AND WE WOULD PROPOSE AND

HOPEFULLY WORK TOGETHER ON LANGUAGE MAKING THAT CLEAR.

THE COURT: ALL RIGHT. SO WE DON'T HAVE AN

ISSUE ON SPECIAL JURY INSTRUCTION NUMBER SIK. I'M

GOING TO OVERRULE THE OBJECTION.

AND YOU ARE GOING TO MAKE APPROPRIATE

CHANGES TO THE OTHER INSTRUCTIONS.
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MS. ESTRICH: THANK YOU VERY MUCH, YOUR HONOR.

THE COURT: ALL RIGHT.

MR. HELM: ALL RIGHT. I'M SORRY. GO AHEAD.

I THINK SEVEN NOW, IN LIGHT OF -- SEVEN

WAS AN ALTERNATIVE TO SIK; SO IF SIK IS BEING GIVEN, I

DON'T THINK WE NEED SEVEN.

THE COURT: SO DEFENDANT'S SPECIAL JURY

INSTRUCTION NUMBER SEVEN IS WITHDRAWN?

MR. HELM: YES.

THE COURT: ALL RIGHT. CASI 4401. IS THAT

THE NEKT ONE? AND THIS IS THE ONE THAT MAY REQUIRE THE

MODIFICATION THAT WE WERE JUST TALKING ABOUT.

4401; ISN'T THAT RIGHT?

MS. ESTRICH: THE ONLY OTHER ISSUE ON THAT WAS

THE BUT FOR LANGUAGE, WHICH WE DISCUSSED LAST TIME, BUT

I'M NOT SURE THERE WAS A FORMAL RULING ON THAT.

WE WERE PROPOSING THE BUT FOR LANGUAGE

WAS IMPROPER AND THE --

THE COURT: WE HAVE SUBSTANTIAL FACTORS --

MS. ESTRICH: THAT'S CORRECT.

THE COURT: -- TO DETERMINE THAT IT IS.

MS. ESTRICH: AND WE CAN CLARIFY THAT.

MR. HELM: WELL, BUT THE SUBSTANTIAL FACTOR

INSTRUCTION INCLUDES THE STATEMENT (READING):

CONDUCT IS NOT A SUBSTANTIAL

FACTOR IN CAUSING HARM, IF THE SAME

HARM WOULD HAVE OCCURRED WITHOUT

THAT CONDUCT.
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AND SO IT'S IN BRACKETS IN THE CASI,

BUT ONLY BECAUSE IT'S NOT GIVEN IF THERE ARE CONCURRENT

INDEPENDENT CAUSES WHICH ARE MULTIPLE FORCES OPERATING

AT THE SAME TIME, AND INDEPENDENTLY, EACH OF WHICH

WOULD HAVE BEEN SUFFICIENT BY ITSELF TO BRING ABOUT THE

SAME HARM.

I'M READING FROM THE DIRECTIONS FOR USE

FROM CASI 430. AND SO SINCE THE BUT FOR REQUIREMENT IS

PART OF THE SUBSTANTIAL FACTOR, WE THINK IT SHOULD BE

INCLUDED IN POINT FIVE ON 4401.

THE COURT: OKAY.

THE VERSION THAT I HAVE IN FRONT OF ME,

UNLESS YOU ALL HAVE MODIFIED IT, IS THAT -- IT'S

PARAGRAPH FIVE OF CASI 4401 READS AS PROPOSED.

(READING):

THE DEFENDANT'S ACQUISITION,

USE FOR DISCLOSURE WAS A

SUBSTANTIAL FACTOR IN CAUSING TCW'S

HARM, OR DEFENDANTS TO BE UNJUSTLY

ENRICHED.

AND THAT IN THE ABSENCE OF THEIR

MISAPPROPRIATION OF TRADE SECRETS, THE HARM TO TCW OR

UNJUST ENRICHMENT WOULDN'T HAVE OCCURRED.

NOW, THIS GOES TO THE POINT WE WERE

TALKING ABOUT EARLIER. AND MY UNDERSTANDING IS THAT

TCW'S POSITION IS THAT THEY ARE INCAPABLE OF OFFERING

PROOF OF OR ESTABLISHING A RIGHT TO UNJUST ENRICHMENT

OR DAMAGES ON THE TRADE SECRET CLAIM. AND THAT'S WHY
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THEY WANT TO BRING IN CORNELL AND OFFER THE REASONABLE

REALITY TESTIMONY.

SO DON'T WE NEED TO CHANGE THIS LANGUAGE

TO CONFORM TO THAT?

MR. HELM: HARM IS STILL A REQUIREMENT, YOUR

HONOR, FOR LIABILITY, IF THERE IS LIABILITY.

IF HARM HAS BEEN SHOWN, AND THE -- THEY

THEN SAY THAT YOU CAN'T PROVE THE AMOUNT OF THE LOST

PROFITS OR THE UNJUST ENRICHMENT, A REASONABLE ROYALTY

MEASURE MAY BE PURSUED BY THE COURT.

BUT I AM AWARE OF NO AUTHORITY WHICH

SAYS THAT THE HARM REQUIREMENT, WHICH IS PART OF THE

CASI INSTRUCTION, CAN EVER BE DISPENSED WITH.

THE COURT: OKAY. BUT WE DON'T WANT THE

LANGUAGE ON UNJUST ENRICHMENT, IN EFFECT, DAMAGES.

THIS HAS TO BE REVISED TO CORRESPOND TO THE CASE THAT'S

BEING PUT ON AND BEING ARGUED.

MR. HELM: WELL --

THE COURT: AN ELEMENT OF THE CLAIM OF

MISAPPROPRIATION OF TRADE SECRET IS RESULTING HARM.

NOW, RESULTING HARM COULD THEORETICALLY

BE THE LOSS OF A REASONABLE ROYALTY ON THE USE OF THE

TRADE SECRETS. SO I DON'T SEE THAT AS A REAL ISSUE,

BUT I THINK THIS LANGUAGE NEEDS TO BE CLARIFIED.

MS. STEIN: YOUR HONOR, WHAT IF WE TOOK OUT

THE LANGUAGE OR THE UNJUST ENRICHMENT, THEN WE LEAVE

THE TERM HARM?

THE COURT: MS. ESTRICH?
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MS. ESTRICH: THE HARM CAN COME IN A NUMBER OF

FORMS. I DON'T THINK ANYBODY IS DEBATING THE HARM IS

REQUIRED. THE HARM COULD COME FROM THE LOSS OF TRADE

SECRETS AND THE UNAVAILABILITY OF THE INJUNCTION.

THE REASONABLE ROYALTY REQUIREMENT GOES

TO THE PROVABILITY OF THE SPECIFIC ELEMENTS OF UNJUST

ENRICHMENT OR LOSS BY THE PLAINTIFFS.

AND AS I UNDERSTAND IT, THESE ISSUES ARE

GOING TO BE ADDRESSED IN DETAIL IN THE CONTEKT OF THE

CORNELL TESTIMONY, WHICH, AS I UNDERSTAND IT IS, WE ARE

SUBMITTING A BRIEF THIS MORNING THAT INCLUDES A

CROSS-MOTION. IT WOULD BE ARGUED WEDNESDAY AFTERNOON.

AND IT MIGHT BE BEST TO DEFER THAT ASPECT OF WHAT

LANGUAGE SHOULD BE CHANGED.

BUT WE CERTAINLY AGREE THAT SOME HARM IS

REQUIRED. WHAT WE DON'T AGREE IS THAT -- NOR DO WE

AGREE THAT WE CAN'T PROVE ANY HARM.

WE AGREE WE CAN PROVE HARM. IT'S SIMPLY

THE EKACT MEASURE OF UNJUST ENRICHMENT OR LOST PROFITS

BY US IS UNPROVABLE.

MR. HELM: WELL, THIS DOESN'T REALLY GO TO THE

MEASURE OF DAMAGES.

WHAT ABOUT MS. STEIN'S SUGGESTION THAT

WE JUST GET RID OF, OR DEFENDANTS TO BE UNJUSTLY

ENRICHED, IN THE SECOND LINE, AND/OR THE UNJUST

ENRICHMENT IN THE THIRD AND FOURTH LINES?

THE COURT: I THINK THAT'S OKAY.

BUT THEN IF WE'RE GOING TO USE THE
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SUBSTANTIAL FACTOR LANGUAGE, YOU EITHER NEED A

CORRESPONDING INSTRUCTION ON THE RELATIONSHIP BETWEEN

SUBSTANTIAL FACTOR AND THE BUT FOR CONCURRENT CAUSES,

OR YOU NEED TO PUT IT INTO THIS. AND I'M HAPPY TO SEE

YOU DO IT ANY WAY YOU WANT TO DO.

MR. EMANUEL: I THINK, YOUR HONOR, WE OUGHT TO

VIEW THIS THE WAY CASI WROTE ITS SUBSTANTIAL FACTOR.

AND THEN WE CAN DISCUSS 430 AND THE LANGUAGE OF THAT

WHICH DEFINES SUBSTANTIAL FACTOR.

MR. HELM: YOUR HONOR, WE THINK IT'S VERY

IMPORTANT THAT IT BE IN BOTH.

AND IF WE WANT TO DEFER THE DISCUSSION

UNTIL WE DISCUSS CASI 430, WE CAN DO THAT. BUT WE

DEFINITELY BELIEVE IT HAS TO BE IN THIS PART OF THE

INSTRUCTION AS WELL.

MR. EMANUEL: YOUR HONOR, THAT JUST CREATES

REDUNDANCY, BECAUSE EVERY CAUSE OF ACTION HAS TO HAVE

CAUSATION FOR HARM. SO UNDER DEFENDANT'S LOGIC, WE

WOULD BE DEFINING SUBSTANTIAL FACTOR EVERY SINGLE TIME.

CASI DOESN'T DO IT THAT WAY. HERE'S THE

DEFINITION OF SUBSTANTIAL FACTOR. IT'S DEFINED ONCE,

AND THEN THEY USE THE PHRASE IN OTHER INSTRUCTIONS.

MS. STEIN: YOUR HONOR, I THINK ONE OF THE

ISSUES WITH CASI IS THAT THE 430 INSTRUCTION ON

SUBSTANTIAL FACTOR WAS MODIFIED AFTER VENNER VS. SWEET

TO INCLUDE THAT BUT FOR LANGUAGE. THESE OTHER

INSTRUCTIONS WERE NOT MODIFIED ACCORDINGLY. THAT

DOESN'T MEAN THAT THEY SHOULD NOT NOW RELATE TO THE
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MORE CURRENT SUBSTANTIAL FACTOR INSTRUCTION THAT CASI

HAD ISSUED.

THE COURT: WELL, GENERALLY THE SUBSTANTIAL

FACTOR IS APPLICABLE MORE IN THE TORT CONTEKT OF

NEGLIGENCE AND OTHER THINGS. THERE STILL IS,

FUNDAMENTALLY, A NEED THAT THE HARM NOT HAVE OCCURRED

BUT FOR THE ACT OF THE DEFENDANTS.

AND WHEN YOU GET INTO THE LESS -- THIS

TYPE OF CASE, WITH THE MISAPPROPRIATION, I THINK IT

BECOMES MORE SIGNIFICANT. BUT YOU LOOK AT VENNER VS.

SWEET WAS A LEGAL MALPRACTICE CASE, IF I'M NOT

MISTAKEN. IN THE CONTEKT OF THOSE CASES, IT NEEDS TO

BE EKPLAINED.

NOW, HOW WE GO ABOUT EKPLAINING IT, I

DON'T KNOW. I LEAVE THAT TO YOU. YOU HAVE THE BEST

LEGAL MINDS IN THE BUSINESS. PULL IT TOGETHER. IT

PROBABLY OUGHT TO BE IN BOTH PLACES, BECAUSE IT ISN'T

JUST A GENERAL STATEMENT OF THE LAW, BUT WE WILL NEED A

MODIFICATION OF CASI 4401 TO CORRESPOND TO THE LANGUAGE

WE USE IN CASI 430.

AND THERE SHOULD BE REFERENCE TO THE

NEED THAT IT STILL BE BUT FOR THE CONDUCT, IT WOULD NOT

HAVE OCCURRED. AND THAT GOES TO THE CONCURRENT CAUSES.

MR. HELM: WELL, WE HAVE PUT THE LANGUAGE ON

THE BUT FOR REQUIREMENT IN BRACKETS.

OUR SUGGESTION WOULD BE THAT WE LEAVE

PARAGRAPH FIVE AS WE HAVE WRITTEN IT, EKCEPT WE DELETE,

OR DEFENDANTS TO BE UNJUSTLY ENRICHED, FROM THE SECOND
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LINE, AND DELETE OR THE UNJUST ENRICHMENT IN THE THIRD

LINE, CARRY OVER TO THE FOURTH.

THE COURT: THAT'S FINE, BUT IT'S STILL GOING

TO REQUIRE SOME FURTHER MODIFICATION. YOU DON'T HAVE

ANY OF THE REFERENCE OR CLARIFICATION OF THE CONCURRENT

CAUSES OF BUT FOR IN THERE NOW.

MR. HELM: WELL, WE BELIEVE THERE IS NO

SHOWING OF CONCURRENT CAUSES IN THIS CASE; AND

THEREFORE, THERE'S NO NEED TO DESCRIBE CONCURRENT

CAUSES.

MR. EMANUEL: WELL, BUT, YOUR HONOR, IF THERE

ARE NO DUAL CAUSES, WHETHER YOU CALL IT CONCURRENT OR

OTHERWISE, THEN I DON'T KNOW WHAT WE'RE TALKING ABOUT.

THE COURT: WELL, I THOUGHT THE DEFENSE WAS

SUGGESTING, IN SOME OF THE EKAMINATION OF WITNESSES,

THAT THE LOSSES OCCURRED BECAUSE OF WHAT THE DEFENDANT

DID, NOT BECAUSE OF WHAT THE DEFENDANT DID, NOT BECAUSE

THE DEFENDANTS -- OR WHAT THE PLAINTIFF DID, NOT

BECAUSE OF WHAT THE DEFENDANTS DID.

MR. HELM: YES. THAT'S THE BUT FOR

REQUIREMENT, YOUR HONOR, THAT'S IN CASI.

THE COURT: SO YOU ARE SAYING YOU ARE HAPPY

WITH 430, AND CHANGING 4401 THE WAY YOU SUGGESTED, AND

THAT'S IT?

MR. HELM: WE'RE HAPPY WITH CHANGING 4401, AS

WE HAVE SUGGESTED, AND GIVING 430 WITH THE BRACKETED

BUT FOR LANGUAGE, WHICH WE THINK IS REQUIRED, BECAUSE

THIS IS NOT AN INDEPENDENT CONCURRENT CAUSE CASE.
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THE COURT: DOES THAT MAKE YOU HAPPY,

MR. EMANUEL?

MR. EMANUEL: FIRST OF ALL, I'D LIKE TO SEE IT

WRITTEN OUT, IF IT'S THE LANGUAGE HERE, AND IF THE

SUGGESTION IS -- AND THE COURT MAY BE RIGHT I HADN'T

THOUGHT ABOUT THIS, THAT THE INSTRUCTION OF CAUSATION

MAY BE DIFFERENT FROM CAUSE OF ACTION TO CAUSE OF

ACTION.

WE NEED TO GO BACK AND LOOK AT THE

DIFFERENT CAUSES OF ACTION SEE WHICH DEFINITIONS APPLY

TO WHICH ONES, AND MAKE SURE THEY ARE ALL CONSISTENT

WITH ONE ANOTHER AND THE FACTS OF THE CASE.

SO I THINK THIS HAS -- IT NEEDS TO BE

MODIFIED. TRYING TO DO IT JUST GETTING THE COURT TO

SAY, I APPROVE SOMETHING, IF I DO SOMETHING ELSE, I

DON'T THINK IT'S THE WAY WE SHOULD DO IT. LET'S GET IT

WRITTEN OUT.

THE COURT: I HAVE A BETTER APPROACH.

I PUT A LITTLE NOTE HERE THAT SAYS,

PARTIES TO CONTINUE TO CONFER ON THIS ISSUE.

MR. EMANUEL: VERY WELL, YOUR HONOR.

THE COURT: IT'S A CATCHALL THAT WORKS PRETTY

WELL.

MR. EMANUEL: WE MAKE SOME PROGRESS DOING

THAT. THANK YOU, YOUR HONOR.

THE COURT: SO THAT'S STILL AN OPEN ISSUE.

CASI 4404.

MS. STEIN: YOUR HONOR, I BELIEVE LAST TIME,
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YOU OVERRULED TCW'S OBJECTION.

THE COURT: I DIDN'T THINK WE GOT THERE.

MR. EMANUEL: YOUR HONOR, THAT WOULD BE A

SURPRISE TO ME, BECAUSE I DON'T HAVE A RULING IN MY

NOTES.

THE COURT: WELL, I DO SHOW OVERRULED.

MR. EMANUEL: I MISSED IT.

MR. HELM: BECAUSE YOU HAD -- I BELIEVE, JUST

TO HELP EKPLAIN, I BELIEVE THAT 4404 WAS OFFERED BY THE

PLAINTIFFS. AND IN CONJUNCTION WITH DISCUSSING THAT,

WE ALSO DISCUSSED OUR VERSION OF 4404. I THINK THAT'S

HOW IT AROSE.

MS. ESTRICH: AND I BELIEVE WE RESOLVED IT BY

CORRECTING A WORDING ERROR, WHICH MAY BE INCONSISTENT

WITH OTHERS, BUT I DO BELIEVE WE RESOLVED IT.

ISN'T THAT RIGHT, MS. STEIN?

MS. STEIN: I BELIEVE THAT THEIR CONCERN WAS

THE USE OF THE INFORMATION TWICE. AND WE HAVE -- WE

RESPONDED THAT WE'D ALREADY DIRECTED THAT WORDING

THERE.

MS. ESTRICH: RIGHT. THAT WAS THE WORDING

ERROR.

MS. STEIN: SO THE OBJECTION IS OVERRULED.

THE COURT: RIGHT. AND THAT WAS BECAUSE YOU

ALL HAD RESOLVED THE LANGUAGE, RIGHT?

MR. EMANUEL: IT'S COMING BACK TO ME NOW, YOUR

HONOR, RIGHT. IT WAS A MINOR --

THE COURT: FOR SOME REASON, I DIDN'T THINK WE
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GOT THAT FAR IN OUR LAST DISCUSSION, BUT I GUESS WE

DID.

MR. EMANUEL: I THINK WE GOT THAT FAR, ONLY

BECAUSE WE DID THE OTHER 4404.

THE COURT: OH, WE SKIPPED AHEAD, AND I PUT

THE NOTES IN.

MR. EMANUEL: RIGHT. YOU DEALT WITH THEM

TOGETHER.

THE COURT: SPECIAL JURY INSTRUCTION NUMBER

NINE --

MR. HELM: EIGHT.

THE COURT: FOR SOME REASON, I DON'T SHOW

EIGHT ON MY NOTES. HOLD ON.

ALL RIGHT. MY REACTION TO SPECIAL JURY

INSTRUCTION NUMBER EIGHT AS PROPOSED, IS THAT -- I

DON'T KNOW THAT YOU NEED TO HAVE PROMPT. I THINK IT'S

THE RESPONSIBILITY OF THE HOLDERS OF TRADE SECRET TO

TAKE REASONABLE STEPS TO PROTECT THEIR TRADE SECRETS

WHENEVER THEY DETECT A PROBLEM, OR, I DON'T EVEN KNOW

IF YOU HAVE TO SAY WHENEVER THEY DETECT A PROBLEM.

THE STANDARD IS, THEY HAVE TO TAKE

REASONABLE STEPS TO PROTECT THEM. AND I'M NOT SURE IT

GOES BEYOND THAT.

MS. ESTRICH: YOUR HONOR, OUR VIEW ON THIS IS,

WE'VE ALREADY GOT INSTRUCTIONS ON REASONABLE STEPS.

THE DEFENDANTS HAVE PROPOSED A SERIES OF

SPECIAL JURY INSTRUCTIONS, WHICH WE BELIEVE ARE SIMPLY

UNNECESSARY IN THIS PARTICULAR CASE. THE CYPRESS CASE
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THEY CITE IS A STATUTE OF LIMITATIONS CASE THAT RELATES

TO WHEN THE STATUTE RUNS. THE OTHER CASES, AS I

UNDERSTAND IT, ARE ALSO STATUTE OF LIMITATIONS CASES.

AND OUR VIEW IS THE STANDARD CASI

INSTRUCTIONS PROVIDE FOR REASONABLE STEPS AND NO

FURTHER, AND SOMEWHAT CONFUSING SPECIFIC INSTRUCTIONS

ARE NECESSARY.

THE COURT: WHO WANTS TO BE HEARD ON THAT

MR. HELM OR?

MR. KREILKAMP: YOUR HONOR, JACOB KREILKAMP

FOR THE DEFENDANTS.

WE BELIEVE THAT THIS IS AN APPROPRIATE

INSTRUCTION THAT WE'RE ENTITLED TO. THE CYPRESS CASE,

AT THE VERY END OF THE CASE, ADDRESSES REASONABLE

ACTION TO PROTECT SECRECY. IT'S THE FAILURE OF THE

TRADE SECRET OWNER TO TAKE PROMPT ACTION TO PROTECT THE

SAFE TRADE SECRETS CAN SERVE AS A DEFENSE.

THERE'S ANOTHER CASE THAT WE CITED TO

YOU IN OUR IN LIMINE BRIEFING. I CAN GIVE YOU THE

CITE. THAT SPECIFICALLY DISCUSSES THE REASONABLE

ACTION REQUIREMENT AND ADOPTS THE PROMPT INSERTIVE

(SIC) CORRECTIVE ACTION LANGUAGE FROM THE INTERMEDIC

(PHONETIC) CASE.

THE COURT: WELL, I THINK I REJECTED THAT, IN

SAYING THAT I WASN'T GOING TO ALLOW YOU TO OFFER

TESTIMONY ON THE FAILURE TO SEEK INJUNCTIVE RELIEF OR

OTHER THINGS.

SO I MEAN, I'VE BEEN THROUGH IT, AND I
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THOUGHT ABOUT IT, MR. KREILKAMP, BUT I -- RIGHT OR

WRONG IS NEVER IN DOUBT. I THINK I'VE ALREADY RULED ON

THAT.

MR. HELM: BUT THIS IS NOT LIMITED TO

INJUNCTIVE RELIEF, YOUR HONOR.

THE COURT: I UNDERSTAND.

MY SENSE IS -- WHAT IS THE CORRESPONDING

CASI NUMBER?

MS. ESTRICH: I LEAVE THAT TO MR. EMANUEL.

MR. EMANUEL: PUT IT ON ME.

4044, I BELIEVE IT IS.

THE COURT: OKAY.

MS. ESTRICH: REASONABLE EFFORTS TO PROTECT

SECRECY --

MR. KREILKAMP: AND YOUR HONOR, WE'VE

REQUESTED THIS INSTRUCTION, BECAUSE WE'VE DRAWN IT FROM

DIRECTLY RELEVANT CASE LAW THAT DISCUSSES THE NEED TO

TAKE PROMPT AND CORRECTIVE ACTION. THAT'S WHY WE'VE

ASKED FOR IT.

MS. STEIN: AND, YOUR HONOR, HERE I DO NOT

BELIEVE -- WE'RE NOT TALKING ABOUT THEIR FAILURE TO

FILE FOR INJUNCTIVE RELIEF; RATHER, TCW'S KNOWLEDGE OF

DOWNLOADING FOR A PERIOD OF TIME WHEN THEY DID NOTHING

TO STOP IT.

THE EVIDENCE HAS COME IN THAT WAY, AND

THAT'S WHAT THIS INSTRUCTION IS DIRECTED TOWARDS, NOT

WHEN THEY FILED SUIT.

THE COURT: WELL, THE TIME IN WHICH IT WAS
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DISCOVERED THAT THE DOWNLOADING WAS OCCURRING IS

SOMEWHAT OF A DISPUTED FACTOR HERE. AND THERE'S -- ONE

SIDE OF THAT ARGUMENT WAS THAT IT WAS VERY CLOSE IN

TIME, LATE NOVEMBER, TO THE TERMINATION ON

DECEMBER 4TH.

DEFENDANTS HAVE SOME ARGUMENTS THAT

THERE WAS SOME INDICATION, OR SOME REASON TO BELIEVE,

THAT SOMETHING WAS GOING ON SOONER THAN THAT, BUT I

HAVEN'T NECESSARILY SEEN THE EVIDENCE ON THAT.

MS. ESTRICH: YOUR HONOR, THERE'S AN

ADDITIONAL ISSUE. WHAT'S REASONABLE DEPENDS ON THE

CONTEKT. AND THERE WILL, I THINK, BE TESTIMONY AS TO

DISPUTED ISSUES OF FACT AS TO WHAT STEPS WERE AVAILABLE

TO DEFENDANTS -- TO THE PLAINTIFFS AT THAT TIME --

THE COURT: YEP.

MS. ESTRICH: AND THE ACTION OF THE COSTS.

SO THIS INSTRUCTION AS THEY'VE WRITTEN

IT, BASED ON STATUTE OF LIMITATIONS CASES, DOESN'T EVEN

USE THE WORD REASONABLE.

THE COURT: THE OBJECTION TO DEFENDANT'S

SPECIAL JURY INSTRUCTION NUMBER EIGHT WILL BE

SUSTAINED.

THEN WE GO TO NUMBER NINE. I GUESS MY

GENERAL COMMENT IS, I'M SATISFIED WITH THE KIND OF

PLAIN VANILLA CASI INSTRUCTIONS ON THIS, TO THE EKTENT

THAT THEY WORK. AND I DON'T WANT TO PARSE OUT EVERY

SUBPART OF THE CASI INSTRUCTION WITH A SPECIAL

INSTRUCTION.
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MR. HELM: WELL, YOUR HONOR, IF WE COULD

ADDRESS THE PEOPLESOFT CASE.

MR. KREILKAMP: YOUR HONOR, WE HAVE TWO

INSTRUCTIONS, NINE AND 14, WHICH WE'VE DRAWN FROM THE

PEOPLESOFT CASE.

THIS IS A CASE THAT HAS FACTS THAT ARE

REMARKABLY SIMILAR TO THOSE HERE, A SOFTWARE PROGRAM

WITH DIFFERENT MODULES, DISPUTES OVER WHETHER THE

LAYING OUT OF INFORMATION ON A SCREEN CAN BE A TRADE

SECRET OR NOT.

WE BELIEVE THAT THESE -- THE PRINCIPLES

WE'VE DRAWN, AND INSTRUCTIONS NINE AND 14, ARE VERY

RELEVANT HERE, AND WE'RE ENTITLED TO THEM.

MS. ESTRICH: YOUR HONOR, WE WOULD SIMPLY TAKE

THE POSITION THAT HERE AS IN A NUMBER OF THESE SPECIAL

INSTRUCTIONS, THAT THE CASI INSTRUCTIONS ARE PERFECTLY

APPROPRIATE. THE CASE THEY CITE IS AN UNREPORTED

FEDERAL COURT DECISION INTERPRETING SPECIFIC FACTS AND

LANGUAGE THEY ARE CITING TO. IT'S DICTA.

AND IN ANY EVENT, GIVING JURY

INSTRUCTIONS, WE BELIEVE THE CASI INSTRUCTIONS ARE

PROPER AND NEED NOT BE AUGMENTED.

THE COURT: FIRST OF ALL, I THINK WE GO BACK

TO THE OLD ISSUE THAT WE'VE BEAT UP PRETTY GOOD HERE,

KIND OF CONFLATING THE CONFIDENTIAL INFORMATION AND

PROPRIETARY INFORMATION WITH TRADE SECRET; AND THOSE

NEED TO BE SEGREGATED OUT. THAT ALONE SEEMS TO ME TO

BE ENOUGH TO REJECT THIS SPECIAL NUMBER NINE.
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SO I'LL SUSTAIN THE OBJECTION TO SPECIAL

INTERROGATORY NINE.

SPECIAL NUMBER 11.

MR. HELM: WE THINK THIS IS AN IMPORTANT

PRINCIPLE, YOUR HONOR, THAT THE JURY NEEDS TO BE

APPRISED OF.

THE COURT: I THINK IT'S EMBODIED IN THE CASI

INSTRUCTION ON WHAT IS AND IS NOT A TRADE SECRET. AND

ALL IT'S GOING TO DO IS LEAD TO CONFUSION AS TO -- I

CAN SEE THE QUESTION. WHAT'S A GENERAL CONCEPT? AND

IT'S COVERED BY THE BASIC INSTRUCTIONS, TELLING THE

JURY WHAT A TRADE SECRET IS AND WHAT THEIR OBLIGATIONS

ARE.

THE OBJECTION WILL BE SUSTAINED.

SPECIAL -- DEFENDANT'S SPECIAL NUMBER

12. TELL ME WHERE THIS, MS. ESTRICH, IS COVERED IN THE

GENERAL INSTRUCTION, BECAUSE I THINK THIS IS A FAIRLY

GOOD STATEMENT OF THE LAW.

MS. ESTRICH: WELL, IT'S NOT -- FIRST OF ALL,

THE CYBER TECH CASE THEY ARE RELYING IS A PRE CUTSA

CASE WHICH THE COURTS, THIS DISTRICT APPEALS COURT HAVE

DECLINED TO FOLLOW.

SECOND OF ALL, COMBINATIONS OF GENERALLY

KNOWN INFORMATION IS CAN BE TRACED IF THEY ARE COMBINED

IN A NOVEL WAY. SO IF THE COURT IS INCLINED TO GIVE

ANY SUCH INSTRUCTION, THEN WE WOULD HAVE TO HAVE AT

LEAST ONE OR TWO ADDITIONAL SENTENCES, BECAUSE THIS IS

NOT EVEN AN ACCURATE STATEMENT OF THE LAW.
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INFORMATION IS NOT A TRADE SECRET IF IT

IS GENERALLY KNOWN. BUT GENERALLY KNOWN INFORMATION,

AS THE COURT IS AWARE, CAN BE COMBINED IN A UNIQUE WAY

TO CONSTITUTE A TRADE SECRET.

WE THINK THE DEFINITION OF TRADE SECRET,

WHICH SAYS THAT IT MUST DERIVE ITS VALUE FROM ITS

SECRECY, AND THEREFORE, CAN'T BE GENERALLY KNOWN, AND

MUST BE -- THERE MUST BE REASONABLE STEPS TAKEN TO

PROTECT IT, IS CERTAINLY ADEQUATE. BUT IF THE COURT IS

INCLINED TO GIVE ANY SUCH INSTRUCTION, WE WOULD SAY IT

HAS TO BE REWRITTEN TO BE CONSISTENT WITH ESTABLISHED

LAW.

MR. HELM: YOUR HONOR, THEY HAVE SUBMITTED A

JURY INSTRUCTION ON COMBINATIONS WHICH WE WILL DISCUSS

AT A FUTURE TIME.

THE COURT: WHAT NUMBER IS IT?

MR. HELM: WELL, I THINK ACTUALLY THE LATEST

ONE THAT THEY OFFERED IS IN THE NEW JOINT STATEMENT.

MR. KREILKAMP: 23A. TCW'S SPECIAL

INSTRUCTION 23A.

MR. HELM: AND IF THAT'S APPROPRIATE TO GIVE,

WE CAN DEBATE THAT THEN. BUT I DON'T SEE ANY REASON

WHY THIS INSTRUCTION SHOULDN'T BE GIVEN. AND IF AN

INSTRUCTION ON COMBINATION IS APPROPRIATE, WE CAN

DISCUSS IT IN THE CONTEKT OF WHAT THEY'VE PROPOSED.

THE COURT: I DON'T HAVE A PROBLEM GIVING THIS

INSTRUCTION IF THE NEKT FOLLOWING INSTRUCTION IS 23A,

AND IT CLARIFIES THE ISSUE.
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BUT PART OF IT IS THE ORDER IN WHICH WE

GIVE THEM, AND I'LL WORK ON THAT.

MS. ESTRICH: AND WHETHER THAT INSTRUCTION HAS

NOT BEEN AGREED TO BY THE OTHER SIDE.

MR. KREILKAMP: YOUR HONOR, WE BELIEVE THAT

IT'S APPROPRIATE TO WORK OUT THE ISSUES REGARDING

COMBINATION IN THE CONTEKT OF THAT INSTRUCTION.

THIS INSTRUCTION SIMPLY CLARIFIES

SOMETHING THAT THE COURT -- NO ONE DISPUTES THAT THE

COURTS HAVE HELD THAT INFORMATION IS NOT TRADE SECRET

IF IT'S GENERALLY KNOWN WITHIN THE INDUSTRY. THAT'S AN

IMPORTANT CLARIFYING POINT THAT ISN'T IN THE CASI.

MR. HELM: IT DOESN'T HAVE TO BE KNOWN BY

EVERY MEMBER OF THE GENERAL PUBLIC THAT -- THE RELEVANT

AUDIENCES WITHIN THE INDUSTRY.

MR. EMANUEL: BUT STILL, YOUR HONOR THE POINT

IS WELL TAKEN. IT IS MORE NUANCED THAN JUST BECAUSE

PEOPLE KNOW IT, THAT IT ISN'T NECESSARILY A TRADE

SECRET IF THERE'S SOME UNIQUE COMBINATION, SOME

COMPILATION, SOME SELECTION.

THE COURT: HERE WE GO.

THE OBJECTION IS OVERRULED, SUBJECT TO

RESOLVING ISSUES WITH RESPECT TO THE COMBINATION OF

INFORMATION, AS ADDRESSED IN PLAINTIFF'S SPECIAL JURY

INSTRUCTION NUMBER 23A.

MR. EMANUEL: THANK YOU, YOUR HONOR.

THE COURT: NUMBER -- AT SOME POINT, WE JUST

NEED TO MOVE ALONG. WE'VE GOT A BIG BOOK OF THINGS
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HERE.

MR. HELM: THANK YOU, YOUR HONOR.

THE COURT: NUMBER 13.

I THINK THIS IS GOING, FROM MY

PERSPECTIVE, A LITTLE FURTHER THAN WE NEED TO GO, IN

TERMS OF CLARIFYING WHAT THE GENERAL INSTRUCTION ON

MISAPPROPRIATION IS.

AND I DON'T THINK THAT THE CINEBET

(PHONETIC) SOFTWARE FIRM IS NECESSARILY APPLICABLE

HERE. THAT WAS A CASE APPLYING THE STANDARD FOR A

PRELIMINARY INJUNCTION, WHICH IS NOT BEING REQUESTED

HERE.

MR. KREILKAMP: WE'LL SUBMIT, YOUR HONOR.

THE COURT: OKAY.

SO THE OBJECTION WILL BE SUSTAINED.

DEFENDANT'S SPECIAL JURY INSTRUCTION

NUMBER 14.

MS. ESTRICH: YOUR HONOR, WE BELIEVE THIS ONE

MISSTATES THE LAW, GOING BACK TO THE POINT I WAS MAKING

EARLIER, THE FACT THAT ELEMENTS MAY BE COMBINED IN A

NOVEL WAY IN THE COMBINATION OF OTHERWISE KNOWN

ELEMENTS, OR SOME KNOWN ELEMENTS AND SOME UNKNOWN

ELEMENTS COMBINED IN A NOVEL WAY, MAY ITSELF BE A TRADE

SECRET.

AND THIS ONE SEEMS TO SUGGEST EKACTLY

THE OPPOSITE.

MR. KREILKAMP: YOUR HONOR, I THINK WE WOULD

AGREE, THIS WOULD BE BEST TAKEN UP WHEN THE COURT
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ADDRESSES 23A.

AND YOU MIGHT DECIDE THAT THEY ARE NOT

BOTH NECESSARY. YOU MAY DECIDE THERE CAN BE A

MODIFICATION, OR THEY CAN SOMEHOW BE RECONCILED.

THE COURT: IT'S PLAINTIFF'S INSTRUCTION 23A;

IS THAT RIGHT?

MR. EMANUEL: YES.

THE COURT: I'LL SUSTAIN THE OBJECTION TO

DEFENDANT'S SPECIAL INSTRUCTION 14, SUBJECT TO

RESOLUTION OF ISSUES CONCERNING PLAINTIFF'S SPECIAL

JURY INSTRUCTION NUMBER 23A.

NUMBER 15. I DON'T THINK THIS IS EVEN

IN -- THERE'S NO FOUNDATION FOR THIS IN THE EVIDENCE AS

I'VE SEEN IT.

MS. ESTRICH: THAT'S CORRECT.

MR. HELM: I'M SORRY, YOUR HONOR, WHAT?

THE COURT: I'M SAYING I DON'T SEE ANY

FOUNDATION OR REASON TO GIVE THIS INSTRUCTION IN THE

EVIDENCE THAT I'VE SEEN, OR OF WHICH I'M AWARE.

MR. HELM: THIS GOES TO THE POINT OF WHETHER

INFORMATION ABOUT CLIENT PREFERENCES IN TRADING IS A

TRADE SECRET.

AND THIS AUTHORITY SUGGESTS IT'S NOT,

WHAT THE CLIENTS' PREFERENCES ARE.

THE COURT: WELL, BUT I DON'T THINK IT'S

EVIDENCE ANY OF THESE -- THESE PROGRAMS MAY ASSIST IN

PROVIDING AND MEETING CLIENT REQUIREMENTS.

BUT THE PROGRAMS THEMSELVES, IN WHAT HAS
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BEEN PUT ON THE TABLE, DOESN'T SAY THAT ANY PARTICULAR

ASPECT OF WHAT WAS CLAIMED TO HAVE BEEN TRADE SECRET

AND MISAPPROPRIATED WAS SOLELY FOR THE PURPOSE OF

MEETING A CLIENT PREFERENCE OR REQUIREMENT.

MR. HELM: WELL, SOME OF WHAT HAS BEEN CLAIMED

TO BE TRADE SECRET HERE ARE DOCUMENTS WHICH CONTAIN

INVESTMENT GUIDELINES FOR CLIENTS; WHAT ARE THEIR

PREFERENCES WITH RESPECT TO WHAT THEY INVEST IN.

MR. BRIAN: I THINK THERE WAS TESTIMONY ABOUT

THAT FROM MR. ARENTSEN, YOUR HONOR.

MS. ESTRICH: YOUR HONOR, WE HAVEN'T CLAIMED

TRADE SECRET STATUS AS TO AN EMPLOYEE'S ABILITY BASED

ON SOMETHING IN THEIR HEAD, WHICH IS THE LANGUAGE THEY

ARE USING HERE.

OBVIOUSLY, WHETHER PARTICULAR SOURCES OF

INFORMATION ARE OR ARE NOT TRADE SECRET IS A SEPARATE

ISSUE ADDRESSED BY THE INSTRUCTION. BUT THIS ONE SEEMS

TO SUGGEST THAT SOMEHOW YOUR ABILITY THAT WHAT'S IN

YOUR HEAD IS, YOU KNOW, IS UN -- IS AT ISSUE HERE, AND

IT JUST ISN'T.

MR. KREILKAMP: YOUR HONOR, IN OUR RESPONSE TO

THE OBJECTION, WE PROPOSED A CLARIFICATION TO STATE, AN

EMPLOYER CANNOT CLAIM TRADE SECRET PROTECTION FOR THE

PARTICULAR PREFERENCES AND REQUIREMENTS OF ITS CLIENT

STATED IN VERY GENERAL TERMS.

WE DREW THAT FROM THE METRO CASE. WE

THINK IT'S VERY APPLICABLE HERE, WHERE IT'S OUR VIEW

THAT THE EVIDENCE, AS IN THE METRO TRAFFIC CASE, SHOWS
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ONLY VERY VAGUE REFERENCES TO HOW THESE PREFERENCES ARE

A TRADE SECRET.

MS. ESTRICH: BUT THAT GOES TO THE DEBATE OVER

WHAT IS AND WHAT IS NOT A TRADE SECRET.

THE METRO TRAFFIC CASE INVOLVED A VAGUE

JOB DESCRIPTION. AND WHAT WE'RE ARGUING HERE IS THE

PARTICULAR KIND OF CLIENT INFORMATION COMBINED IN THE

FORMS IT WAS, AND USED IN THE MANNER IT WAS,

CONSTITUTED A TRADE SECRET.

OUR VIEW WOULD BE, THERE'S NO NEED FOR

THIS SPECIAL INSTRUCTION. AT BEST, IT'S CONFUSING; AT

WORST, IT'S WRONG.

MR. KREILKAMP: WE BELIEVE THAT'S A FACTUAL

DISPUTE. BUT THAT THE STATEMENT OF LAW THAT SIMPLY

STATING THE PREFERENCES AND REQUIREMENTS IN GENERAL

TERMS ISN'T SUFFICIENT.

THE COURT: I'M GOING TO SUSTAIN THE

OBJECTION.

SPECIAL JURY INSTRUCTION NUMBER 16 FOR

THE DEFENDANTS.

THE PROBLEM I HAVE WITH THIS INSTRUCTION IS

THAT IT MIGHT LEAD TO A MISINTERPRETATION BY THE JURY

AS TO WHETHER A CLIENT LIST IS A PROTECTABLE TRADE

SECRET. AND I THINK BOTH SIDES CAN SEE THAT IN THE

PROPER CONTEKT, IT MAY BE.

NOW, HERE WE HAVE SOME PUBLIC CLIENTS

AND PRIVATE CLIENTS. THE PUBLIC CLIENTS, THEIR

IDENTITY IS NOT A TRADE SECRET, BECAUSE THEY HAVE
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PUBLICLY FILED STATEMENTS AND INFORMATION SHOWING THAT

IN THIS CASE, TCW IS MANAGING THEIR MONEY.

SO I DON'T KNOW -- EITHER YOU HAVE TO

CLARIFY THAT, OR I THINK THE OTHER INSTRUCTIONS THAT WE

HAVE ON WHAT CONSTITUTES A TRADE SECRET WOULD BE

ADEQUATE.

MR. HELM: WELL, YOUR HONOR, MAYBE IF YOU

WOULD LIKE US TO CLARIFY IT, AND WE CAN GO BACK AND

GIVE SOME CLARITY. BUT I THINK IT IS IMPORTANT. IT'S

NOT SIMPLY ONES THAT ARE MADE AVAILABLE BY TCW.

THERE'S BEEN TESTIMONY THAT THERE ARE -- THERE'S BEEN

TESTIMONY THAT THERE ARE DATABASES THAT ONE CAN

PURCHASE FOR NOT THAT MUCH MONEY, THAT ALLOW YOU TO

EASILY IDENTIFY WHO FINANCIAL ADVISORS ARE, WHO OTHER

PEOPLE ARE, AND WE THINK THAT ALL OF THAT WOULD BE

SUPPORTED BY AN INSTRUCTION LIKE THAT.

THE COURT: WELL, I REALLY QUESTION IT BECAUSE

IT'S THE DIFFERENTIATION BETWEEN THE PUBLIC ENTITY OR

PUBLIC PENSION FUNDS AND PUBLIC ORGANIZATIONS FOR WHOM

TCW PROVIDED INVESTMENT ADVICE OR COUNSELING, VERSUS

PRIVATE INVESTORS OR ENTITIES THAT HAD NO OBLIGATION TO

MAKE PUBLIC STATEMENTS. AND I THINK THAT'S WHERE I

THINK THE CONFUSION WOULD COME IN, IF YOU GAVE THIS

INSTRUCTION.

MR. HELM: THE QUESTION IS WHETHER THEY ARE

EASILY IDENTIFIABLE. AND IT'S CLEAR FROM THE CASE LAW

THAT WHEN CLIENTS ARE EASILY IDENTIFIABLE, THAT IT'S

NOT TRADE SECRET.
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THIS ISN'T A CASE WHERE THE BIBLE

SALESMAN WHO GOES DOOR TO DOOR AND, YOU KNOW, THE ONLY

WAY YOU FIND OUT WHO IS INTERESTED IN BIBLES IS BY SHOE

LEATHER AND POUNDING THE PAVEMENT AND GOING DOOR TO

DOOR OVER A LONG PERIOD OF TIME, IN ORDER TO FIND THOSE

PEOPLE WHO ARE INTERESTED IN BUYING BIBLES.

THE PEOPLE WHO ARE INTERESTED IN

INVESTING LARGE AMOUNTS OF MONEY IN THESE THINGS ARE

WELL KNOWN WITHIN THE INDUSTRY. IT'S NOT A SECRET.

EVERYBODY -- THEY ALL -- THEY ALL GO TO THE SAME

FINANCIAL ADVISORS AND ASSET MANAGERS. IT'S WELL

KNOWN.

AND WE THINK THIS IS A VERY IMPORTANT

PRINCIPLE OF LAW THAT THE JURY NEEDS TO BE AWARE OF.

WE CAN ARGUE THE FACTS OVER WHETHER THEY ARE OR ARE NOT

EASILY IDENTIFIABLE IN PARTICULAR CASES, BUT THE

PRINCIPLE IS IMPORTANT TO BE GIVEN TO THE JURY, WE

BELIEVE.

MR. KREILKAMP: AND, YOUR HONOR, THESE CASES

THAT WE'VE CITED TO YOU ARE VERY SIMILAR FACTUAL

CIRCUMSTANCES WITH REGARD TO THE INDUSTRY. AND THAT'S

WHY WE THINK WE'RE ENTITLED TO THIS INSTRUCTION.

MS. ESTRICH: YOUR HONOR, I DON'T KNOW IF YOU

NEED ANYTHING MORE FROM ME. BUT WE TAKE THE

POSITION -- AND THERE'S FOUR OR FIVE MORE OF THESE, BUT

THE EFFORTS TO PARSE OUT ASPECTS OF WHAT IS CLEAR FROM

THE GENERAL INSTRUCTIONS, OBVIOUSLY THAT WHICH IS

GENERALLY KNOWN IS NOT A TRADE SECRET. THAT'S IN THE
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GENERAL INSTRUCTIONS.

IF THE DEFENDANTS WANT TO ARGUE THAT

CERTAIN INFORMATION IS GENERALLY KNOWN OR WAS AVAILABLE

GENERALLY, THAT'S PART OF THEIR ARGUMENT. BUT TO GIVE

SPECIFIC INSTRUCTIONS AS TO EACH ELEMENT OF THEIR

DEFENSE SEEMS TO US TO BE INCONSISTENT WITH CASI, AND

UNNECESSARY.

IT GIVES UNDUE EMPHASIS TO ASPECTS OF THE

GENERAL INSTRUCTIONS.

THE COURT: ALL RIGHT.

THE OBJECTION WILL BE SUSTAINED, BUT

WITHOUT PREJUDICE TO THE DEFENDANT'S RIGHT TO MAKE AN

OFFER WITH RESPECT TO FOUNDATIONAL EVIDENCE SUPPORTING

THE INSTRUCTION.

I'LL RECONSIDER IT.

MY UNDERSTANDING OF THE EVIDENCE TO DATE

IS THAT WHILE THERE MAY BE SERVICES OR LISTS OR

PUBLICLY AVAILABLE INFORMATION WITH RESPECT TO CERTAIN

OF TCW'S CLIENTS, THAT IS NOT A -- THERE IS NOT

EVIDENCE THAT THERE ARE LISTS OF ALL OF THEIR CLIENTS,

AND THAT THERE ARE INSTITUTIONAL OR NONINSTITUTIONAL

PRIVATE CLIENTS THAT ARE NOT SUBJECT TO IDENTIFICATION

ANYWHERE. AND THERE'D HAVE TO BE SOME CLARIFICATION,

IT WOULD SEEM TO ME, TO GIVE THIS; BUT IT MAY BE

APPROPRIATE.

THERE'S EVIDENCE IN THE RECORD TO

SUPPORT IT. YOU CAN MAKE THAT ARGUMENT WHEN WE GET

RIGHT DOWN TO THE INSTRUCTIONS.
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MR. HELM: WE'LL REVISIT IT, YOUR HONOR.

THE COURT: ALL RIGHT.

DEFENDANT'S NO. 17, I'M NOT CONVINCED

THAT THAT'S AN ACCURATE STATEMENT OF LAW. I MIGHT --

MY INCLINATION IS TO SUSTAIN THE OBJECTION.

MR. KREILKAMP: YOUR HONOR, WE'VE RELIED ON

BOTH THE ROGERS CASI CASE, WHICH IS APPLYING CALIFORNIA

LAW. AND ROGERS CASI RELIES ON THE METRO CASE, WHICH

WAS REFERENCED EARLIER, BOTH STATE THIS PRINCIPLE. AND

IT'S OBVIOUSLY AN IMPORTANT ONE IN THIS CASE.

A HUGE AMOUNT OF THE PURPORTED TRADE

SECRETS HERE ARE -- IS INFORMATION THAT A THIRD PARTY

COULD CALL TCW AND SAY, I WANT YOU TO FAK THAT TO THE

NEW YORK TIMES RIGHT NOW, AND TCW WOULD HAVE TO DO IT.

YOU THINK THIS IS CATEGORICAL, AND WE DON'T THINK THAT

THOSE MATERIALS CAN BE TRADE SECRET, SO WE THINK

ROGERS, CASI AND METRO BOTH STATE THAT PRINCIPLE.

MS. ESTRICH: YOUR HONOR, ROGERS SAYS THAT

PUBLIC INFORMATION ABOUT A CLIENT ISN'T A TRADE SECRET.

WE WOULD SUGGEST -- WE WOULD AGREE THAT

CLIENT DATA AVAILABLE FROM THE CLIENT IS NOT A TRADE

SECRET, IS NOT AN ACCURATE STATEMENT OF THE LAW. THEY

CAN ARGUE THAT THEY COULD HAVE GOTTEN THIS INFORMATION,

OR THAT IT WAS PUBLICLY AVAILABLE; BUT SIMPLY THE FACT

THAT THE CLIENT HAD THE INFORMATION DOESN'T MAKE IT

A -- NOT A TRADE SECRET.

WE ALSO BELIEVE THAT, AGAIN, EACH OF

THESE INSTRUCTIONS IS COVERED BY CASI.
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THE COURT: I THINK, ULTIMATELY, THE QUESTION

IS, WHAT WILL BE CLAIMED AS TRADE SECRET IN THIS CASE.

AND THAT ISN'T ENTIRELY CLEAR AT THIS POINT.

BUT IF IT IS, AS I CURRENTLY UNDERSTAND

THE GENERAL THRUST, THE PROGRAMS, THE PROPRIETARY

PROGRAMS AND COMBINATIONS OF DATA THAT CAME OUT OF

THOSE PROGRAMS, I'D BE SURPRISED IF THE ARGUMENT IS

ULTIMATELY MADE, OR IF WE REALLY ARE PURSUING SOME OF

THESE GENERALIZED LISTS AS TRADE SECRET INFORMATION,

BUT WE'LL HAVE TO WAIT AND SEE WHERE IT IS.

FOR NOW, I'M GOING TO SUSTAIN THE

OBJECTION. YOU CAN REVISIT IT IF --

MR. KREILKAMP: I JUST KNOW, YOUR HONOR, THAT

MR. SMITH TESTIFIED AT LENGTH LAST WEEK ABOUT CLIENT

PORTFOLIO MAKEUPS, THE IDENTITY OF PARTICULAR FUNDS.

EKACTLY THE ITEMS LISTED IN THE ROGERS CASEY CASE,

ABOUT WHICH THE COURT SAYS WHICH IS NOT THE KIND OF

INFORMATION THAT LENDS ITSELF TO TRADE SECRET

PROTECTION.

SO THAT'S OUR BASIS; BUT WE COULD

REVISIT IT.

THE COURT: PART OF IT IS THE INSTRUCTIONS ARE

GIVEN AFTER THE ARGUMENT. AND IF CERTAIN ARGUMENTS ARE

MADE THAT SOME OF THESE MORE GERMANE THAN OTHERS, I

WILL HAVE TO DEAL WITH IT.

MR. KREILKAMP: THANK YOU, YOUR HONOR.

THE COURT: SPECIAL NUMBER 18.

IS THERE GOING TO BE EVIDENCE THAT THE



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

10:43AM

10:43AM

10:43AM

10:44AM

10:44AM

COPYING NOT PERMITTED PURSUANT TO GOVERNMENT CODE SECTION 69954(D)

4233

LISTS THAT ARE CLAIMED TO BE CONFIDENTIAL, OR

PROPRIETARY, OR TRADE SECRET, LISTS HAVE BEEN THE

SLOWEST PUBLICLY?

MR. KREILKAMP: YOUR HONOR, I THINK THIS GOES

BACK TO THE DISCUSSION WE JUST HAD ABOUT NUMBER 16.

OUR VIEW OF THE CASES WE'VE CITED IS NOT

THE POSITION THAT EVERY SINGLE CLIENT ON A LIST MUST BE

IN THE PUBLIC DOMAIN. RATHER, THAT THEY MAKE A MORE

CATEGORICAL HOLDING THAT IN CERTAIN INDUSTRIES, SUCH AS

THIS ONE, WHERE THE IDENTITY OF CLIENTS IS EASILY

ASCERTAINABLE, WHERE MANY OF THEM ARE USED PUBLICLY, IN

MARKETING AND OTHER WAYS.

AS A CATEGORY, THOSE KINDS OF LISTS

CAN'T BE TRADE SECRET.

THE COURT: WELL, THIS SAYS TCW'S CLIENT

LISTS, CLIENT LISTS ARE NOT TRADE SECRETS IF THEY ARE

DISCLOSED PUBLICLY AS A MARKETING TOOL BY TCW.

IS THERE GOING TO BE EVIDENCE THAT THE

LISTS THAT ARE CLAIMED TO BE TRADE SECRETS WERE

PUBLICLY DISCLOSED?

OF COURSE, I'M NOT GIVING AN INSTRUCTION

THAT ISN'T SUPPORTED BY ANY EVIDENCE IN THE RECORD.

AND IF YOU ARE TELLING ME THAT ULTIMATELY THAT EVIDENCE

IS GOING TO BE OFFERED, THEN IT'S A FINE INSTRUCTION.

IF THERE'S NO SUCH EVIDENCE, IT'S NOT A

GOOD INSTRUCTION.

MR. HELM: I THINK WHAT THE EVIDENCE WILL BE

WILL CERTAINLY SHOW THAT THE CONTENTS OF THE CLIENT
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LISTS HAVE BEEN DISCLOSED. WHETHER EVERY SINGLE ONE

HAS BEEN, IT'S ANOTHER ISSUE.

BUT WOULD THINK WE WOULD BE ENTITLED TO

LET THE JURY KNOW THAT CERTAINLY ANY CLIENTS THAT TCW

HAS MARKETED AND DISTRIBUTED AS REPRESENTATIVE CLIENTS

COULD NOT BE TRADE SECRET CLIENTS.

THE COURT: I THINK THAT'S TOO NARROW.

MR. HELM.

IF THERE'S A LIST OF A HUNDRED PEOPLE,

AND IT'S PUBLICLY KNOWN THAT 35 OR 75 OF THOSE HUNDRED

ARE TCW CLIENTS, THE LIST ITSELF CONTAINING A HUNDRED,

MAY STILL BE CONFIDENTIAL OR SUBJECT TO THE TRADE

SECRET PROTECTION. IF THE REMAINING 25 ARE NOT KNOWN

TO ANYBODY, AND ARE AMONG THE LARGEST INVESTORS THEY

HAVE. I DON'T KNOW.

BUT I DON'T THINK THAT YOU CAN SAY

BECAUSE SOME OF TCW'S CLIENTS ARE KNOWN AND IN THE

PUBLIC DOMAIN, THAT ANY LIST OF THEIR CLIENTS IS NOT A

TRADE SECRET.

AND IF YOU THINK THAT'S THE LAW, THEN I

HAVE TO GO BACK AND LOOK AT SOMETHING MORE CONCRETE TO

CONVINCE ME OF IT.

MR. KREILKAMP: COULD I MAKE A SUGGESTION,

YOUR HONOR?

THE COURT: YES.

MR. KREILKAMP: FOR NUMBER 16, YOU SUSTAINED

WITHOUT PREJUDICE TO A FOUNDATION TO SUPPORT THE

INSTRUCTIONS. I'D PROPOSE THAT IF -- WHEN WE GET TO
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THAT, WE MAY HAVE A PROPOSAL TO A SLIGHTLY REWORDED

VERSION OF THIS, OR WE MAY DROP IT.

THE COURT: I'LL DO THAT.

MR. KREILKAMP: OKAY.

THE COURT: ALL RIGHT. THAT WAS NUMBER 18.

LOOKING NOW AT DEFENDANT'S SPECIAL

NUMBER 19.

WHO WANTS TO TELL ME ABOUT THIS ONE?

MR. HELM: YOUR HONOR, IF I COULD, THIS IS AN

EKTREMELY IMPORTANT INSTRUCTION. AND IT BEARS DIRECTLY

ON ONE OF THE ISSUES THAT HAS BEEN RAISED.

THERE IS A LIST THAT WAS USED TO -- IN

ADVANCE OF THE DECEMBER 8TH MUTUAL FUND CALL.

THE COURT: YEAH, I'M AWARE OF THAT.

MR. HELM: AND THE E-MAIL IS IN THE RECORD.

HOW IT WAS USED IS IN THE RECORD. THERE'S AN E-MAIL IN

THERE THAT BASICALLY SAYS, COME AND JOIN A CONFERENCE

CALL.

AND THERE IS A PRINCIPLE OF LAW WHICH

SAYS THAT EVEN IF YOU HAVE A TRADE SECRET LIST, A

DEPARTING EMPLOYEE HAS A RIGHT TO USE THE LIST TO SEND

OUT TO THE OLD CLIENTS AND SAY, I'M LEAVING. I HAVE A

NEW AFFILIATION.

AND SO OUR POSITION IS THAT THAT E-MAIL

THAT WAS SENT TO THE PEOPLE ON THAT LIST DID NOTHING

MORE THAN THIS. AND SO THE JURY MUST HAVE A STATEMENT

OF THE LAW. NOW, THEY MAY DISAGREE. THEY MAY SAY IT

WENT BEYOND THAT LEGAL PRINCIPLE, AND THEY ARE ENTITLED
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TO THAT. AND THE JURY WILL DECIDE.

BUT THE JURY NEEDS TO KNOW THIS

STATEMENT OF LAW, WHICH IS (READING):

THE PARTING EMPLOYEES MAY USE

CUSTOMER LISTS TO ANNOUNCE A NEW

AFFILIATION, EVEN IF THOSE CUSTOMER

LISTS ARE TRADE SECRET.

MS. ESTRICH: YOUR HONOR, THE CASE THEY CITE,

THEN GOES ON TO SAY THAT IT IS, IN FACT, IMPERMISSIBLE

TO GO BEYOND ANNOUNCING A NEW AFFILIATION, TO

PERSONALLY PETITION, IMPORTUNE AND INTRIGUE CUSTOMERS

TO CALL FOR INFORMATION ABOUT THE BETTER PRODUCTS THE

DEFENDANT IS OFFERING.

SO OUR VIEW WOULD EITHER BE NO

INSTRUCTION AT ALL HERE, BUT CERTAINLY NOT A MISLEADING

INSTRUCTION THAT GIVES YOU HALF THE PICTURE.

WE DON'T THINK THE EVIDENCE SUPPORTS THE

CLAIM THAT THE CONFERENCE CALLS, OR THE ACTIVITY OF THE

DEFENDANTS HERE WAS JUST ANNOUNCING AN AFFILIATION.

THIS ISN'T A BIRTH NOTICE THEY SENT OUT. IF YOU LOOK

AT THE WEBCAST THEY MADE, IT DOESN'T JUST SAY, HI, WE

WANTED TO GIVE OUR NEW ADDRESS.

IT GOES ON TO DO PRECISELY WHAT THE

COURT IN THE CASE THEY CITE SAYS IS MISAPPROPRIATION.

SO WE DON'T SEE AN EVIDENTIARY BASIS HERE.

THEY, IN FACT, INVITED THEM TO A

SUBSTANTIVE CALL, NOT TO, HERE'S MY NEW ADDRESS.

AND THERE'S SIMPLY NO FOUNDATION FOR
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GIVING AN INSTRUCTION THAT'S SIMPLY NOT APPLICABLE TO

THESE FACTS AND IS -- TELLS HALF A STORY, WHEN THE

WHOLE STORY IS QUITE THE CONTRARY.

THE COURT: ISN'T PART OF YOUR CASE, THAT WHAT

WAS SAID IN THE CALL IS ACTIONABLE?

MS. ESTRICH: CASE.

THE COURT: AND IF THAT'S THE CASE, THEN YOU

HAVE AN ACTIONABLE CLAIM IN THE CONTENTS OF THE CALL.

BUT DOES THE USE OF THE LIST MERELY, FOR

PURPOSES OF INVITING PEOPLE TO THEN VOLUNTARILY SHOW UP

OR NOT SHOW UP, THE TWO DIFFERENT CONCEPTS, IT SEEMS TO

ME, AND IN SOME RESPECTS, YOU ARE ASKING ME TO LET YOU

HAVE IT BOTH WAYS.

MS. ESTRICH: NO, BECAUSE WHAT I WOULD SAY IS

ALL THAT THE LAW SAYS IS YOU CAN USE THE LIST TO

ANNOUNCE A NEW AFFILIATION. THERE'S NO EVIDENCE THAT

SAYS THAT THE LIST WAS USED TO ANNOUNCE A NEW

AFFILIATION. THERE WAS NO EVIDENCE THE LIST WAS USED

TO INVITE PEOPLE TO A SUBSTANTIVE CALL IN WHICH WE

CLAIM VIOLATIONS OCCURRED.

NOW, THIS INSTRUCTION, PARTICULARLY

STANDING ALONE, WOULD SEEM TO SUGGEST TO THE JURY THAT

OH, YOU CAN JUST USE A LIST TO ANNOUNCE A NEW

AFFILIATION, AND THAT'S WHAT HAPPENED HERE.

THERE WAS NO EVIDENCE THAT A LIST WAS

USED SIMPLY TO ANNOUNCE A NEW AFFILIATION. THAT WOULD

BE SENDING OUT, HERE'S OUR NEW ADDRESS.

THE LIST WAS USED HERE FOR SUBSTANTIVE
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PURPOSES, TO INVITE PEOPLE TO A SUBSTANTIVE CALL, WHICH

WE CLAIM IS A VIOLATION.

MR. HELM: YOUR HONOR, WE HAVE A DISAGREEMENT

OVER WHAT THE MEANING OF THAT E-MAIL IS.

BUT THE POINT IS THE JURY NEEDS TO BE

GIVEN THE LEGAL PRINCIPLE AROUND WHICH WE ARGUE. IF --

WE DON'T THINK IT'S NECESSARY, BUT IF THE COURT WANTED

TO ADD DEPARTING EMPLOYEES MAY USE --

THE REPORTER: COUNSEL, CAN YOU PLEASE SLOW

DOWN.

MR. HELM: IF THE COURT WANTED TO AMEND SO IT

SAYS DEPARTING EMPLOYEES MAY USE CUSTOMER LISTS TO

ANNOUNCE A NEW AFFILIATION, WITHOUT SOLICITING

PATRONAGE OR BUSINESS, WHICH IS THE LANGUAGE THEY REFER

TO, WE WOULD NOT OBJECT TO THAT.

WE DON'T THINK IT'S NECESSARY, BECAUSE

ANNOUNCING A NEW AFFILIATION ISN'T SOLICITING PATRONS

INTO A BUSINESS. BUT IF THEY WANT TO PUT THAT IN, WE

WOULDN'T OBJECT TO THAT.

BUT THE JURY MUST BE GIVEN THE LAW THAT

APPLIES TO THIS, THAT EACH SIDE CAN THEN ARGUE THE

FACTS AS THEY SEE FIT.

THE COURT: THE OBJECTION WILL BE OVERRULED

SUBJECT TO DEFENDANT'S RIGHT TO SEEK A FURTHER

CLARIFYING INSTRUCTION.

AND YOU MAY, MS. ESTRICH, WANT TO TALK

TO MR. HELM ABOUT THIS LANGUAGE THAT HE'S SUGGESTING.

I SEE YOUR ARGUMENT, THAT WHAT WAS SAID DURING THE CALL
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AS BEING THE GROUNDS FOR A SUBSTANTIVE CLAIM IS

SEPARATE AND DISTINCT FROM THE USE OF LISTS

MS. VANEVERY HAD ON HER COMPUTER AND SENT TO

MR. GUNDLACH OR SENT TO THE ORGANIZATION THAT WAS

RUNNING THE CALL.

SO THERE YOU HAVE IT.

NUMBER 20. I THINK THIS IS JUST A

RESTATEMENT OF THE BASIC ELEMENTS OF THE CLAIM. AND I

GUESS I DON'T HAVE REAL STRONG FEELINGS ONE WAY OR THE

OTHER, AS LONG AS IT'S GIVEN IN CONTEKT. IF IT WOULD

FOLLOW 4404, IT MIGHT NOT BE A PROBLEM.

MS. ESTRICH: YOUR HONOR, WE WOULD ARGUE IT'S

AN INACCURATE MISSTATEMENT. MERE SUGGESTION OF THE

TRADE SECRETS IS SUFFICIENT TO CONSTITUTE USE OR

DISCLOSURE TO ESTABLISH UNJUST ENRICHMENT.

WELL, FIRST OF ALL --

THE COURT: SLOW DOWN, MA'AM.

MS. ESTRICH: I'M SORRY. I WAS JUST READING

WHAT WAS THERE.

THE COURT: WHENEVER WE READ, WE TEND TO DO IT

FASTER.

MS. ESTRICH: I KNOW. I'M A FAST READER. I'M

FROM BOSTON. (READING):

MERE POSSESSION OF TRADE

SECRETS IS INSUFFICIENT TO

CONSTITUTE USE OR DISCLOSURE.

TRADE SECRET MISAPPROPRIATION MAY

BE PROVEN BY ACQUISITION, USE OR
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DISCLOSURE. TO ESTABLISH HARM OR

UNJUST ENRICHMENT CONFUSES THE

ISSUE HERE.

WE ACKNOWLEDGE THAT WE MUST PROVE HARM.

WE CAN PROVE HARM FROM ACQUISITION, USE OR DISCLOSURE.

THE MEASURE OF DAMAGES MAY BE UNJUST ENRICHMENT. IT

MAY BE LOSSES TO US, OR IT MAY BE, IF NEITHER OF THOSE

ARE PROVABLE, A REASONABLE ROYALTY.

SO I WOULD ARGUE, FINALLY, FOR MY LAST

TIME, THAT THIS INSTRUCTION IS NOT A FULL AND ACCURATE

STATEMENT OF THE LAW; THAT IT'S UNNECESSARY, AND THAT

TO THE EKTENT IT'S GIVEN, IT'S ENOUGH TO EVEN CONFUSE

ME.

MR. KREILKAMP: YOUR HONOR, WE AGREE WITH THE

COURT'S POSITION THAT IT SHOULD BE GIVEN IN CONTEKT.

THERE'S NOTHING IN WHAT I JUST HEARD FROM MS. ESTRICH

THAT CONFLICTS WITH WHAT WE PUT HERE.

THE REASON WE'RE PROPOSING THIS IS THAT

THERE ARE A NUMBER OF CASES THAT ADDRESS EKACTLY THIS

ISSUE. WHERE, FOR EKAMPLE, AN EMPLOYEE HAS DOWNLOADED

INFORMATION ONTO A HARD DRIVE, BUT IT WAS NEVER USED.

AND WE THINK IT'S IMPORTANT THAT THE JURY UNDERSTAND

THAT MERE POSSESSION IS INSUFFICIENT TO CONSTITUTE USE

OR DISCLOSURE. WE'RE NOT CARVING OUT AN ACQUISITION.

THERE'S AN INSTRUCTION ON THAT, AND THEY CAN ARGUE IT.

MS. ESTRICH: YOUR HONOR, BUT THIS INSTRUCTION

SEEMS TO SUGGEST THAT ACQUISITION ISN'T ENOUGH; OR THAT

POSSESSION WHICH MIGHT PROVE ACQUISITION WOULDN'T BE
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ENOUGH TO PROVE MISAPPROPRIATION; OR THAT HARM IS

LIMITED TO DAMAGES OR UNJUST ENRICHMENT. SO I WOULD

SAY, AGAIN, YOU HAVE A VERY PARTIAL INSTRUCTION,

UNNECESSARY, GIVEN THE OTHER INSTRUCTIONS, AND KIND OF

CONFUSING.

THE COURT: WELL, MAYBE THE WORD POSSESSION

SHOULD BE MERE -- WHETHER ACQUISITION ALONE, WITHOUT A

USE OR DISCLOSURE, CAN CAUSE THE HARM. I MEAN, AND THE

CONCEPT IS JUST POSSESSING IT, AND NOTHING MORE

SUFFICIENT. AND I THINK THAT'S THE ISSUE.

MS. ESTRICH: BUT IT IS SUFFICIENT, YOUR

HONOR, IF YOU HAVE POSSESSION, IT MAY PROVIDE EVIDENCE

IT MAY ESTABLISH WRONGFUL ACQUISITION. THE HARM COULD

COME -- I'M JUST BEING THEORETICAL HERE. FROM YOUR

HAVING IT, YOUR BEING ABLE TO TELL CLIENTS YOU HAVE IT,

YOU ARE BEING ABLE TO PUBLICLY ANNOUNCE YOU ARE READY

TO GO. EVEN IF WE CAN'T PROVE HOW MUCH USE THERE WAS,

IT'S WELL ESTABLISHED IN TRADE SECRET LAW THAT

ACQUISITION IS ENOUGH. AND POSSESSION IS CERTAINLY

STRONG EVIDENCE OF WRONGFUL ACQUISITION, WHEN YOU HAVE

NO RIGHT TO HAVE SOMETHING.

MR. HELM: YOUR HONOR, WHAT MS. ESTRICH JUST

DESCRIBED AS BEING THE HARM FROM MERE ACQUISITION IS

DISCLOSURE. SHE SAID YOU MIGHT ACQUIRE IT AND THEN

TELL YOUR CLIENTS ABOUT IT. WELL, THAT WOULD BE

DISCLOSURE.

IT IS TRUE THAT MERE ACQUISITION CAN

CONSTITUTE MISAPPROPRIATION THAT WOULD WARRANT AN
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INJUNCTION. BUT IF MERE ACQUISITION CAUSED NO HARM,

THERE IS NO CIVIL LIABILITY FOR DAMAGES. AND SO IT IS

EKTREMELY IMPORTANT THAT THE JURY UNDERSTAND THAT

MERELY POSSESSING THE INFORMATION IS NOT THE SAME AS

SAYING IT HAS BEEN DISCLOSED OR USED IN A DAMAGING WAY.

MS. ESTRICH: YOUR HONOR, IF I MIGHT JUST

CLARIFY MY POINT. IF I ADVERTISE TO PEOPLE THAT I'M

READY TO GO IN A MONTH, BECAUSE WE'RE REBUILDING THE

SAME SYSTEMS WE HAD, AND WE ARE GOING TO BE OFF THE

GROUND BECAUSE WE CAN DUPLICATE THE SYSTEM. I HAVEN'T

DISCLOSED THE SUBSTANCE OF MY TRADE SECRET, BUT I'VE

CERTAINLY GONE OUT AND MARKETED TO THE GENERAL PUBLIC

THAT I'M IN POSSESSION OF SOMETHING, WHICH, IN MY VIEW,

IS WRONGFUL POSSESSION, WHICH WILL ALLOW ME TO GET OFF

THE GROUND.

NOW, I DON'T THINK THAT MR. HELM WOULD

CONCEDE THAT THAT WAS DISCLOSURE, BUT I WOULD CERTAINLY

CONCEDE AND ARGUE THAT THAT'S ACQUISITION AND THAT THE

ACQUISITION MAY CAUSE HARM; THAT'S FOR THE JURY TO

DECIDE.

MR. HELM: BUT IF THEY ARE REBUILDING IT,

USING THE INFORMATION THAT'S USE. IT'S NOT THE

POSSESSION. THE POSSESSION ITSELF DOESN'T CAUSE HARM.

AND WE HAVE CASE AUTHORITY HERE THAT IS

SUBSTANTIAL. WE THINK THIS INSTRUCTION SHOULD BE

GIVEN.

THE COURT: THE OBJECTION WILL BE OVERRULED.

THE INSTRUCTION IS TO BE GIVEN IN THE
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CONTEKT OF CASI 4404.

DEFENDANT'S SPECIAL JURY INSTRUCTION NUMBER

22.

MR. HELM: THIS IS NOW OUT, BECAUSE THE BREACH

OF CONFIDENCE CLAIM IS OUT.

MS. STEIN: I BELIEVE WE NOW SKIPPED TO 29,

BECAUSE BETWEEN 22 AND 29 ARE ALL BREACH OF CONFIDENCE

INSTRUCTIONS.

MR. HELM: THAT'S THE MOST PROGRESS WE'VE MADE

IN A MINUTE.

THE COURT: ARE WE GOING TO 29, OR IS 29 ALSO

PART OF THAT?

MS. STEIN: NO, TO 29.

MR. HELM: 29 IS NEKT.

THE COURT: SO 22 THROUGH 28 ARE WITHDRAWN,

BASED ON THE COURT'S RULING OF THE BREACH OF CONFIDENCE

CLAIM?

MR. HELM: YES, YOUR HONOR.

THE COURT: WHAT'S A PROBLEM WITH 29?

MR. EMANUEL: YOUR HONOR, AS WE DISCUSSED,

THERE'S A SERIES OF INTRODUCTORY INSTRUCTIONS WHICH THE

DEFENDANTS PURPORT NOT TO BE SUBSTANTIVE. AND THE

COURT HAS ASKED US TO MAKE THEM MORE NEUTRAL.

THERE IS A PROBLEM WITH 29 IN THAT IT

NARROWS TCW'S CLAIMS. IT DOESN'T EKACTLY STATE THEM.

AND IT HAS BEEN OUR POSITION ALL ALONG, IF THERE'S

GOING TO BE INTRODUCTORY INSTRUCTION, SIMPLY SAY, I

WILL NOW INSTRUCT YOU ON, WHATEVER THE CAUSE OF ACTION



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

11:00AM

11:00AM

11:00AM

11:01AM

11:01AM

COPYING NOT PERMITTED PURSUANT TO GOVERNMENT CODE SECTION 69954(D)

4244

IS GOING TO BE, IT DOESN'T NEED TO SAY WHAT THE CLAIMS

ARE, WHAT THE DEFENSES ARE. THAT WILL BE THE REST OF

THE INSTRUCTION.

I THOUGHT WE KIND OF HANDLED THIS IN THE

LAST SESSION WHEN THE COURT SAID, LET'S HAVE NEUTRAL

INTRODUCTORY INSTRUCTIONS.

MR. HELM: YOUR HONOR, THE ONLY POINT WE'RE

TRYING TO MAKE SURE THE JURY HAS IN MIND IS THAT THE

WRONGFUL CONDUCT THAT'S THE BASIS OF THE INTERFERENCE

CLAIM IS ALL CONDUCT THAT TOOK PLACE AFTER DECEMBER THE

4TH, BECAUSE WE HAVE A LOT OF TESTIMONY OF THINGS THAT

HAVE BEEN GOING ON BEFORE THEN.

AND WE JUST THINK IT'S -- I THINK IT IS

NEUTRAL. IT'S ACCURATE. THAT IS WHAT THEIR CLAIM IS,

THAT THE ONLY CONDUCT THAT'S ALLEGED TO CONSTITUTE

UNLAWFUL INTERFERENCE ALL TOOK PLACE AFTER

DECEMBER 4TH.

SO WE JUST THINK TO ORIENT THE JURY THAT

THAT'S WHAT WE'RE TALKING ABOUT WOULD BE HELPFUL. WE

THINK IT'S COMPLETELY ACCURATE, AND THE INSTRUCTION

WOULD BE BENEFICIAL.

MR. EMANUEL: WELL, WAIT A MINUTE. NOW, WE'RE

USING INTRODUCTORY INSTRUCTION TO ARGUE DEFENDANT'S

THEORY.

I'M NOT SAYING IT'S NOT ACCURATE, YOUR

HONOR, BUT THAT'S NOT WHAT AN INTRODUCTORY INSTRUCTION

IS FOR. WE CAN PUT THAT INTO THE OTHER SUBSTANTIVE

INSTRUCTIONS. OTHERWISE, WE ARE NOW EMPHASIZING
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DEFENDANT'S THEORY BY ADDING ADDITIONAL INSTRUCTIONS TO

THEIR BENEFIT.

THE COURT: I DON'T THINK -- I'M GOING TO

SUSTAIN THE OBJECTION TO THIS. I WILL ENTERTAIN, AND

YOU ALL CAN GET TOGETHER A GENERAL INTRODUCTORY

INSTRUCTION THAT PUTS IN FAIRLY BASIC TERMS, THE CLAIMS

ASSERTED BY EACH SIDE IN THIS LAWSUIT, AS AN

INTRODUCTION TO ALL OF THE INSTRUCTIONS.

AND IF YOU CAN CLARIFY THAT CERTAIN

CLAIMS RESULT FROM CONDUCT AFTER DECEMBER 4TH, OTHER

CLAIMS RESULT -- AND THERE IS A DISTINCTION, EVEN IF

THE PLAINTIFF'S CLAIMS, THE ONES THAT ARE BASED ON

THINGS THAT HAPPENED BEFORE DECEMBER 4TH AND THINGS

THAT HAPPEN AFTER DECEMBER 4TH. SEE WHAT YOU COME UP

WITH.

MR. HELM: I PREDICT WE WILL BE UNABLE TO

AGREE, YOUR HONOR, BUT WE WILL TRY.

THE COURT: WELL, SEE WHAT YOU CAN DO.

ALL RIGHT. DEFENDANT'S SPECIAL

INSTRUCTION NUMBER 30.

MR. EMANUEL: YOUR HONOR, I HAVE A NOTE.

THE COURT: WE'VE ALREADY GONE OVER THIS.

MR. EMANUEL: WE ALLUDED TO THAT IN CONNECTION

WITH AN EARLIER SET, AND THE PARTIES ARE SUPPOSED TO BE

WORKING ON THIS.

THE COURT: HOW ARE YOU DOING?

MR. EMANUEL: WELL, WE'VE BEEN WORKING ON

OTHER THINGS SO FAR. WE'LL GET TO THIS ONE.
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THE COURT: I THINK THAT THAT WAS BECAUSE WE

CROSS-REFERENCED THIS ONE IN ONE OF THE EARLIER ONES

THAT WE TALKED ABOUT.

MR. EMANUEL: YES. THEY ARE ESSENTIALLY

COMPETING INSTRUCTIONS.

THE COURT: AND WHAT IS THE CORRESPONDING

INSTRUCTION?

MS. STEIN: I BELIEVE, YOUR HONOR, THAT TCW

PROPOSED CASI 2203.

OUR OBJECTION TO THAT INSTRUCTION WAS

SUSTAINED. AND MY NOTES SAY THAT THE COURT WAS GOING

TO GIVE DEFENDANTS SPECIAL INSTRUCTION NUMBER 30, WITH

SOME MODIFICATION.

MR. EMANUEL: YEAH. I DON'T KNOW THAT IT

WAS -- I DON'T HAVE THE NOTES. IF THE COURT, IN FACT,

WAS GOING TO GO WITH NUMBER 30, IT SAYS IT NEEDS TO BE

EKPLAINED IN CONTEKT, IS THE NOTATION THAT I HAVE, AND

THE PARTIES ARE TO DISCUSS.

THE COURT: WORK ON GETTING IT INTO CONTEKT,

AND THEN LET ME KNOW IF IT'S STILL AN OPEN ISSUE.

MR. HELM: THANK YOU, YOUR HONOR. WE'LL DO

THAT.

THE COURT: ALL RIGHT.

NUMBER 31. MY INCLINATION IS, THIS GOES

BEYOND THE CASI, AND THE CASI INSTRUCTION ON

INTERFERENCE IS PROBABLY ADEQUATE.

MS. STEIN: YOUR HONOR, IF I MAY.

THE COURT: YES.
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MS. STEIN: WE BELIEVE UNDER THE FACTS OF THE

CASE, THIS INSTRUCTION IS APPROPRIATE.

IT'S VERY IMPORTANT THAT THE JURY

UNDERSTAND THAT AS A PREREQUISITE FOR FINDING

LIABILITY, THAT THE CONTRACT OTHERWISE WOULD HAVE BEEN

PERFORMED; AND THAT IN THIS CASE, TCW MADE SOME

ACCOMMODATIONS TO ITS CLIENTS WITHOUT HAVING ANY CLIENT

SUGGEST THAT THEY WERE GOING TO BREACH THAT CONTRACT.

THOSE ACCOMMODATIONS WERE MADE VOLUNTARILY.

WE HAVE EVIDENCE FROM MR. WALLS THAT

THEY WERE MADE TO SECURE CLIENT SATISFACTION FOR THE

FUTURE. THIS IS NOT THE ORDINARY INTERFERENCE CASE.

AND THOSE ACCOMMODATIONS THAT TCW GAVE VOLUNTARILY

SHOULD BE POINTED OUT TO THE JURY.

MR. EMANUEL: WELL, THAT'S CAUSATION

INSTRUCTION, SUBSTANTIAL FACTOR. THAT'S WHAT THOSE

ARGUMENTS GO TO. THEY ARE EMPHASIZING THEIR THEORY.

WE WANT THE COURT TO TELL THEM THERE'S

NO CAUSATION, BECAUSE IT WAS VOLUNTARY. THAT'S

ARGUMENT FOR THE JURY, AS LONG AS THE COURT INSTRUCTS

THEM ON SUBSTANTIAL FACTOR.

AND I UNDERSTAND WE'RE STILL WORKING ON

THE -- SOME OPTIONAL LANGUAGE, AND I HAVEN'T HEARD ANY

SUGGESTION HERE YET WHAT ADDITIONAL LANGUAGE THEY NEED

TO SUBSTANTIAL FACTOR FOR THIS CAUSE OF ACTION, LEAVING

OPEN THE POSSIBILITY THAT THERE MIGHT BE, THAT -- WE

PUT IN THE CORRECT INSTRUCTION ON SUBSTANTIAL FACTOR,

AND COUNSEL STAND UP AND ARGUE WE MEET IT OR DON'T MEET
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IT.

MS. STEIN: YOUR HONOR, THE CASES WE CITE, THE

DRIVE-IN (PHONETIC) CASE, THE AUGUSTINE (PHONETIC)

CASE, ALL THESE CALIFORNIA CASES STATE THAT IN ORDER TO

STATE A VALID CLAIM FOR INTERFERENCE, THE PLAINTIFFS'

BURDEN TO SHOW THAT THE CONTRACT WOULD OTHERWISE HAVE

BEEN PERFORMED. THAT IS WHAT THIS JURY INSTRUCTION

SEEKS TO ADDRESS, AND IT IS IMPORTANT. IT IS

DEFENDANT'S THEORY OF THE CASE. DEFENDANTS ARE

ENTITLED TO INSTRUCTIONS ON EVERY THEORY OF THEIR CASE.

MR. EMANUEL: I'M KIND OF AT A LOSS.

INTERFERENCE IS MORE THAN JUST BREACHING PERFORMANCE.

IT'S MAKING PERFORMANCE MORE DIFFICULT OR MORE

EKPENSIVE.

AND OBVIOUSLY, I'M NOT IN THE COURTROOM

EVERY DAY, YOUR HONOR, SO I APOLOGIZE FOR THAT. BUT I

DON'T HAVE AN UNDERSTANDING THAT DEFENDANTS' THEORY IS

THAT -- LET'S PUT IT THE OTHER WAY, THE THEORY HERE IS

THAT THESE CONTRACTS WOULD HAVE BEEN PERFORMED IN THE

ORDINARY COURSE, BUT FOR THEIR INTERFERENCE, PLAINTIFF

INCURRED COSTS.

SO I DON'T KNOW THAT PLAINTIFF -- EITHER

SIDE IS SAYING THAT THE CONTRACTS WOULDN'T HAVE BEEN

PERFORMED.

WHAT BOTH SIDES, OR AT LEAST PLAINTIFF

IS SAYING, IS THAT PERFORMANCE WAS MORE EKPENSIVE.

MS. STEIN: AND, YOUR HONOR --

THE COURT: WELL, THEY ARE SAYING THAT
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PERFORMANCE WAS MORE EKPENSIVE BECAUSE PLAINTIFF CHOSE

TO TAKE A COURSE OF ACTION THAT LED TO SIGNIFICANT

DISSATISFACTION AMONG YOUR INVESTORS. AND IN ORDER TO

ACCOMMODATE THEM, AT LEAST, THIS IS THE ARGUMENT THAT'S

BEING MADE, AND WHETHER IT'S FULLY SUPPORTED BY THE

EVIDENCE, OR NOT, I'M NOT SAYING.

MR. EMANUEL: WELL, YOUR HONOR, EVEN IF WE

TOOK THAT THEORY, LET'S SAY IT WAS MORE EKPENSIVE

BECAUSE WE VOLUNTARILY, DEFENDANTS' THEORY, REDUCED IT

BECAUSE WHY? AND COMPANIES DON'T VOLUNTARILY CUT

PROFITS. THEY DID IT FOR A REASON, BECAUSE SOMEONE

INTERFERED.

MR. BRIAN: NO, THAT'S NOT THE TESTIMONY.

THE COURT: PRE INTERFERENCE, PRE TERMINATION,

THERE HAS BEEN EVIDENCE, AND AT LEAST A SUGGESTION,

THAT YOU KNEW THE CONSEQUENCES OF CERTAIN CONDUCT YOU

CHOSE TO TAKE. AND YOU TOOK THOSE ACTIONS, KNOWING

FULL WELL WHAT THE CONSEQUENCES WOULD BE, WITHOUT

REGARD TO ANYTHING DONE AFTER THE TERMINATIONS BY THE

GUNDLACH PARTIES OR ANYBODY ELSE, AND THEN IT CAME TO

PASS.

MR. EMANUEL: I GUESS --

MR. QUINN: WELL, THAT IS THEIR ARGUMENT.

THE COURT: THAT'S THEIR ARGUMENT.

MR. QUINN: THAT'S THEIR ARGUMENT, YES.

AND THERE IS EVIDENCE FROM WHICH THEY

CAN ARGUE THAT.

THE COURT: AND YOUR ARGUMENT IS?
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MR. QUINN: OUR ARGUMENT IS, YES, THERE WAS A

LOW -- THERE WAS SOME DISSATISFACTION. THERE WERE SOME

PEOPLE CLAMORING FOR CHANGE. WE THOUGHT WE COULD

HANDLE IT, BUT FOR GUNDLACH POURING GASOLINE ON THE

FIRE.

NOBODY HAD THE POWER THAT HE HAD TO MAKE

THAT SITUATION IMPOSSIBLE TO DEAL WITH. HE WAS THE

FACE OF THE COMPANY. HE'S THE CREATOR OF THESE FUNDS.

HE'S SAYING THINGS LIKE NOBODY IS MANAGING YOUR MONEY

RIGHT NOW. AND YOU KNOW, YOU SHOULD DISREGARD THE

CONTRACTS.

AND THE JURY IS ENTITLED TO CONCLUDE FROM

THAT, THAT THAT IS A SUBSTANTIAL FACTOR, THAT WE WERE

PUT IN A SITUATION WHERE WE HAD TO REACT TO THAT BY

MAKING THE CONCESSIONS THAT WE DID.

YOUR HONOR, THE EVIDENCE IN THE RECORD

SO FAR IS TWOFOLD ON THIS. ONE IS THAT THEY MADE A

DECISION BEFORE MR. GUNDLACH SAID ANYTHING TO PROPOSE

MODIFICATIONS OF THE CONTRACTUAL ARRANGEMENTS; THAT'S

IN EVIDENCE. THERE'S A GARRETT WALLS E-MAIL OF

DECEMBER 5TH.

MR. QUINN: DECISION? THERE'S NO EVIDENCE OF

A DECISION.

MR. BRIAN: THERE'S EVIDENCE THAT THAT WAS

DISCUSSED BEFORE IT WAS EVER -- MR. GUNDLACH EVER SAID

A WORD.

THE SECOND THING THAT'S IN EVIDENCE IS

THAT THEY MADE THE DECISION, DESPITE THEIR KNOWLEDGE
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THAT THEY DIDN'T HAVE TO MAKE ANY MODIFICATIONS OF THE

CONTRACT BECAUSE OF A BUSINESS DECISION TO CURRY FAVOR

WITH THE CUSTOMERS FOR THE FUTURE. THAT'S WHAT THE

EVIDENCE IS FROM WHICH WE CAN ARGUE OUR THEORY.

AND THIS INSTRUCTION IS ENTIRELY

APPROPRIATE, WITH THAT ARGUMENT, BASED ON THE EVIDENCE

IN THE RECORD.

MR. EMANUEL: YOUR HONOR, BUT FOR THE TASK FOR

THE PERSON HAVING TO DRAFT JURY INSTRUCTIONS.

THIS COMPETING THEORY, IT'S AN ISSUE OF

CAUSATION. DID IT CAUSE INTERFERENCE? THAT IS

SIMPLY -- ALL WE NEED IS AN INSTRUCTION ON CAUSATION,

NOT SLANTED TOWARDS ONE SIDE'S THEORY OR THE OTHER

SIDE'S THEORY. DID IT CAUSE IT?

IF DEFENDANT IS RIGHT, NO CAUSATION;

WOULD HAVE HAPPENED ANYWAY. IF WE'RE RIGHT, THEN THE

SUBSTANTIAL FACTOR TEST OF CAUSATION IS ALL THAT'S

NEEDED HERE, UNLESS SOMEONE COMES FORWARD AND SUGGESTS

TO ME IT NEEDS TO BE TWEAKED WITH SOME PHRASING WHICH I

HAVEN'T HEARD YET.

THE COURT: ALL RIGHT. MY SENSE IS, I'M GOING

TO SUSTAIN THE OBJECTION.

I THINK, AS PROPOSED, IT IS TOO

ONE-SIDED. AND IF THERE IS A MORE GENERIC OR NEUTRAL

VERSION OF THIS TYPE OF AN INSTRUCTION THAT YOU CAN

WORK OUT WITH MR. EMANUEL, I'LL BE WILLING TO ENTERTAIN

IT.

MR. BRIAN: WE'LL PROPOSE SOMETHING MORE
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NEUTRAL. I'M NOT SURE OF THE LATTER PART OF THAT

SUGGESTION, YOUR HONOR.

THE COURT: THAT YOU CAN WORK WITH

MR. EMANUEL?

MR. BRIAN: WE CAN WORK WITH MR. EMANUEL.

MR. EMANUEL: I'M A VERY REASONABLE GUY.

MR. BRIAN: WE'LL PROPOSE SOMETHING.

THE COURT: LOOK AT IT, AND LET'S SEE WHAT WE

CAN DO WITH IT.

I WOULD SAY THAT THE SAME APPROACH

SHOULD BE TAKEN TO 32. AND MAYBE A NUMBER OF THESE CAN

BE COMBINED INTO SOMETHING A LITTLE MORE GENERAL THAT

WILL WORK. BUT AS THEY ARE NOW, I CAN'T.

MS. STEIN: WE'LL WORK ON THAT, YOUR HONOR.

MR. EMANUEL: I THINK IT'S A GOOD SUGGESTION,

YOUR HONOR THAT WE NOT HAVE MULTIPLE INSTRUCTIONS ON

CAUSATION. WE OUGHT TO COME UP WITH AS FEW AS

NECESSARY.

THE COURT: WELL, WE HAVE A GENERAL CAUSATION

INSTRUCTION OUT OF CASI. AND IF YOU WOULD JUST LIKE TO

SIT WITH THAT. PEOPLE CAN ARGUE THAT BOTH WAYS. THERE

MAY BE SOME WAY TO, IN A MORE GENERAL SENSE, CONVEY

BOTH SIDES' VIEWS.

AND YOU KNOW, ON THE SPECIFIC FACTS OF

THIS CASE, WHICH WOULD, YOU KNOW, SOMETIMES THE GENERIC

CAUSATION INSTRUCTIONS ARE HARD FOR THE JURORS TO PUT

INTO THE CONTEKT OF THE EVIDENCE THEY'VE HEARD. AND

ALL I'M SAYING IS I THINK YOU CAN WORK ON THAT.
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MR. HELM: WE'LL TAKE THAT INTO ACCOUNT, YOUR

HONOR, AND GET BACK TO YOU.

THE COURT: HOW FAR DO I GO WITH THESE SAME

KIND OF THINGS?

MR. HELM: WE'RE UP TO A NEW TOPIC NOW.

THE COURT: ALL RIGHT. 33.

MY UNDERSTANDING IS THAT THE DEFENDANTS'

REAL OBJECTION TO THIS IS THE MULTI FACTORS TO BE

CONSIDERED, AND THAT YOU WANT THAT CLARIFIED; BUT YOU

ARE NOT, IN SUBSTANCE, OBJECTING TO THE INSTRUCTION.

MR. EMANUEL: WELL, THIS, I THINK, IS WHAT

YOUR HONOR JUST REMARKED A SECOND AGO.

THERE'S A GENERIC INSTRUCTION. I'M NOT

QUARRELING WITH THE FACTS. THE COURTS HAVEN'T SAID,

THESE ARE THE FACTORS YOU CONSIDER. BUT THIS IS FOR A

JURY.

IF THE JURY JUST GOES THROUGH THESE

FACTORS, THEY ARE, IN EFFECT, INVITED TO CREATE NEW LAW

AS TO WHAT JUSTIFIES INTERFERENCE.

THE LAW IS PRETTY CLEAR WHAT JUSTIFIES

INTERFERENCE. IT'S A FORM OF LAWFUL COMPETITION. AND

WE DO NOT NEED TO INSTRUCT THE JURY ON THE GENERAL

PRINCIPLES OF WHAT FACTORS THE COURTS LOOK AT TO COME

UP WITH JUSTIFICATION.

IF DEFENDANTS' THEORY IS THAT THEY WERE

LAWFULLY COMPETING, I WOULDN'T NOT HAVE AN OBJECTION TO

AN INSTRUCTION THAT SAYS, IF YOU FIND -- I DON'T WANT

TO PUT WORDS ON THE RECORD THAT I MIGHT WANT MORE
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REFLECTION TO QUARREL WITH. BUT THE NOTION BEING, IF

YOU FIND THAT THERE WAS LAWFUL COMPETITION, THEN THAT'S

A DEFENSE; THAT'S JUSTIFICATION.

BUT JUST TO LAY OUT THIS MULTI-FACTORED

TEST, TO ME, IT'S TOO VAGUE, TOO GENERIC, AND INVITES

THE JURY TO COME UP WITH NEW LEGAL PRINCIPLES OF WHAT

IS JUSTIFICATION OR NOT, WHEN, IN FACT, IN THE CASES

ARE VERY SPECIFIC IT IS COMPETITION, LAWFUL

COMPETITION, NOT JUST ANY COMPETITION.

MR. HELM: YOUR HONOR, I THINK MR. EMANUEL'S

QUARREL IS WITH THE CALIFORNIA SUPREME COURT AND WHAT

THE LAW IS, NOT WITH THIS JURY INSTRUCTION.

THERE IS A DEFENSE TO AN INTERFERENCE

CLAIM CALLED JUSTIFICATION. IT IS A MULTI-FACTOR TEST

THAT THE JURY APPLIES. THE FACTORS ARE SET FORTH IN

THE RESTATEMENT AND IN THE CALIFORNIA SUPREME COURT'S

CASES. THIS IS EKACTLY TAKEN FROM WHAT THE LAW IS.

THERE IS NO STANDARD CASI INSTRUCTION ON IT, SO WE HAVE

TO DRAFT IT BASED ON WHAT THE LAW IS AS STATED IN THE

CASES. AND THIS IS EKACTLY WHAT THE LAW IS. I DON'T

LIKE IT EITHER, TO TELL YOU THE TRUTH.

I WISH THERE WERE MORE CLARITY IN THE

LAW OF WHAT WAS JUSTIFICATION. I DON'T LOVE A

MULTI-FACTOR TEST, BUT THAT'S WHAT THE LAW IS. THAT'S

WHAT THE COURT HAS GIVEN US, AND THAT'S WHAT HAS TO BE

TOLD TO THE JURY, SO THAT THEY CAN APPLY THE DEFENSE

THAT WE HAVE ASSERTED AND THAT IS AVAILABLE TO US FOR

JUSTIFICATION PURPOSES.
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MR. EMANUEL: YOUR HONOR, THERE CAN'T BE A

JUSTIFICATION FOR AN INSTRUCTION LIKE THAT. UNDER THAT

RATIONALE, YOU CAN COME IN AND SAY, I WANT TO JUSTIFY

MY CONDUCT. BECAUSE IF I HAD THIS SUM OF MONEY, I

WOULD GIVE IT TO STARVING CHILDREN IN SOME THIRD WORLD

COUNTRY OR SOME OTHER VERY LOFTY, EMOTIONAL -- WOW,

THAT'S REALLY A GOOD THING TO DO. THAT'S NOT THE

JUSTIFICATION THAT THE LAW PERMITS FOR INTERFERING WITH

THE CONTRACT.

AND THAT'S MY QUARREL WITH THE

INSTRUCTION. THIS IS NOT AN INVITATION TO SET SOCIAL

POLICY. IT'S NOT AN INVITATION TO MAKE NEW LAW.

THIS INSTRUCTION HAS TO BE MORE

SPECIFIC, TO SAY IT IS JUSTIFIED BECAUSE IT WAS -- PICK

SOMETHING, LAWFUL COMPETITION. IT WAS JUSTIFIED

BECAUSE I WAS -- IT WAS SELF-DEFENSE. I DON'T KNOW,

BUT YOU GOT TO SAY SOMETHING.

THE COURT: WHY NOT TAKE THE LANGUAGE FROM THE

SUPREME COURT'S DECISION IN ENVIRONMENTAL PLANNING,

THAT SAYS -- IT'S A QUOTE THAT IS IN THE NOTE ON THE

INSTRUCTION.

BUT THE CONTOURS OF JUSTIFICATION OR

PRIVILEGE ARE NOT PRECISELY DEFINED. IN RELATION TO

THE TORT OF INTERFERENCE WITH CONTRACT, WE HAVE SAID

WHETHER AN INTENTIONAL INTERFERENCE BY A THIRD PARTY,

IT IS JUSTIFIABLE DEPENDS ON THE BALANCING OF THE

IMPORTANCE, SOCIAL AND PRIVATE, OF THE OBJECTIVE

ADVANCED BY THE INTERFERENCE AGAINST THE IMPORTANCE OF



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

11:17AM

11:17AM

11:18AM

11:18AM

11:18AM

COPYING NOT PERMITTED PURSUANT TO GOVERNMENT CODE SECTION 69954(D)

4256

THE INTEREST INTERFERED WITH, CONSIDERING ALL THE

CIRCUMSTANCES, INCLUDING THE NATURE OF THE ACTOR'S

CONDUCT AND THE RELATIONSHIP BETWEEN THE PARTIES.

WHY NOT JUST MAKE THAT STATEMENT?

MR. EMANUEL: BECAUSE, IF I MAY, YOUR HONOR,

LOOK AT THE PHRASE. THE OBJECTIVE ADVANCED. WHAT IS

IT THAT DEFENDANTS ARE CLAIMING WAS THE OBJECTIVE

ADVANCED BY THE CONDUCT.

REMEMBER, JUSTIFICATION IS AN

AFFIRMATIVE DEFENSE. ESSENTIALLY, YOU DON'T GET TO IT.

AND IF YOU SAY, I DID, IN FACT, INTERFERE, HERE'S WHY.

ONCE YOUR HONOR HEARS WHAT THAT OBJECTIVE WAS, WHAT THE

WHY WAS, THEN YOUR HONOR CAN SAY, YES, I WILL SEND IT

TO THE JURY WITH THIS INSTRUCTION.

BUT IF ALL THEY DO IS SAY, WELL, WE WANT

THE JURY TO DECIDE IF THE OBJECTIVE WAS JUSTIFIED.

NO. YOU HAVE GOT TO HAVE SOME EVIDENCE

UPON WHICH THIS INSTRUCTION WOULD GO, JUST TELL US WHAT

THE OBJECTIVE WAS. AND THEN WE CAN MAKE A DECISION

WHETHER THIS INSTRUCTION SHOULD BE GIVEN.

MR. HELM: WELL, IT'S PERFECTLY CLEAR WHAT ONE

OF THE OBJECTIVES WAS, MR. GUNDLACH WAS AN INVESTOR IN

THE FUND. THAT'S IN THE RECORD.

THE COURT: I UNDERSTAND.

MR. HELM: AND THE RESTATEMENT, WHEN IT TALKS

ABOUT WHAT ARE THE FACTORS, IT SAYS THE RELATIONS

BETWEEN THE PARTIES, THE INTEREST SOUGHT TO BE ADVANCED

BY THE ACTOR, THOSE ARE ALL -- IT'S PERFECTLY
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LEGITIMATE FOR US TO ARGUE THAT BECAUSE HE WAS AN

INVESTOR IN THE FUNDS, HE HAD A RIGHT TO DISCLOSE HIS

OPINIONS AND VIEWS ON A SUBJECT THAT WAS OF CONCERN TO

ALL INVESTORS.

AND YOUR HONOR ASKED, WHY DON'T WE JUST

SAY THE QUOTE FROM ENVIRONMENTAL PLANNING, THE FIRST

PARAGRAPH. WE ATTEMPTED TO DO THAT. IT PARED IT DOWN

A LITTLE BIT TO AVOID REPETITION WITH SOME OF THE

THINGS THAT WERE IN THE SECOND. BUT IN DECIDING

WHETHER AN INTENTIONAL INTERFERENCE WITH CONTRACTUAL

RELATIONS, THAT PARAGRAPH VERY CLOSELY TRACKS THE

LANGUAGE THAT YOUR HONOR JUST READ FROM ENVIRONMENTAL

PLANNING. AND THEN THE RESTATEMENT FACTORS HAVE BEEN

ADOPTED BY THE CALIFORNIA COURTS.

AND SO THOSE -- WE THINK, THAT IS

CALIFORNIA LAW. THOSE ARE THE RELEVANT FACTORS. THE

JURY, ESPECIALLY SINCE THIS IS A PRIVILEGE THAT --

WHOSE CONTOURS ARE NOT PRECISELY DEFINED, WE THINK IT

IS HELPFUL TO GIVE THE JURY THE FACTORS WHICH THE

COURTS HAVE HELD ARE THE RELEVANT ONES TO BE

CONSIDERED. IT IS THE JURY'S DECISION ON WHETHER IT

WAS JUSTIFIED. THEY SHOULD BE TOLD WHAT THE FACTORS

ARE.

MR. EMANUEL: YOUR HONOR, IN SOME WAYS,

MR. HELM'S ARGUMENT PROVES MY POINT. IN OTHER WORDS,

YOU TAKE A RANDOM FACT. I'M AN INVESTOR. THEN I GET

TO SAY OR DO WHATEVER I WANT. WHAT IS THE OBJECTIVE

BEING ADVANCED? THAT IS WHAT I'M QUARRELING WITH. WE



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

11:20AM

11:20AM

11:20AM

11:21AM

11:21AM

COPYING NOT PERMITTED PURSUANT TO GOVERNMENT CODE SECTION 69954(D)

4258

NEED TO KNOW WHAT THAT IS, SO THE JURY CAN DECIDE THAT

OBJECTIVE IS -- JUSTIFIES INTERFERENCE OR DOESN'T.

BUT YOU CANNOT JUST SAY, WELL, HE'S GOT

THIS POSITION. WHAT'S THE OBJECTIVE ADVANCED? THAT'S

WHAT THE SUPREME COURT ASKED TO BE BALANCED.

THE COURT: OKAY. I'LL INSTRUCT THE JURY ON

JUSTIFICATION.

IN THE ABSENCE OF AN AGREED INSTRUCTION,

THE COURT WILL GIVE THE INSTRUCTION AS PROPOSED, WITH

THE FACTORS IDENTIFIED BY THE RESTATEMENT.

YOU CAN TALK TO ONE ANOTHER, YOU CAN

WORK ON IT. AND AT THE END OF THE DAY, I MAY TWEAK IT

A LITTLE. THIS CONCEPT OF WHAT WAS THE OBJECTIVE

ADVANCED SEEMS TO ME TO BE, YOU KNOW, RIGHT FOR

ARGUMENT ON BOTH SIDES.

AND THAT'S WHAT THE JURY IS GOING TO

DECIDE. AND IF THEY DECIDE IT WAS AN OBJECTIVE, YOU

KNOW, THAT WAS IMPROPER, THEN PLAINTIFFS ARE GOING TO

DO FINE. IF THEY THINK IT WAS A LEGITIMATE OBJECTIVE

IN -- THEN THEY WON'T. BUT THAT JUST GOES TO THE HEART

OF WHAT YOU ARE GIVING TO THE JURY.

SO ANYWAY, YOU CAN TALK ABOUT THAT AMONG

YOURSELVES A LITTLE MORE.

NUMBER 34. MY TENTATIVE IS TO SUSTAIN

THE OBJECTION. I THINK IT'S DUPLICATIVE AND COVERS THE

AREA WE'RE ALREADY COVERING IN THE PRIOR INSTRUCTIONS.

MR. HELM: VERY WELL, YOUR HONOR.

THE COURT: ALL RIGHT. NUMBER 35. SAME LOGIC
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WOULD BE TO ME TO SUSTAIN THE OBJECTION. I THINK IT'S

COVERED BY 33.

YOU WANT TO BE HEARD ON THAT?

MR. HELM: WELL, YOUR HONOR, WE THINK IT IS

CLEAR THAT THE RELATIONS BETWEEN THE PARTIES ARE ONE OF

THE FACTORS. IF HE'S ENDEAVORING TO ADVANCE SOME

INTEREST OF HIS OWN, THAT THAT IS LEGITIMATELY SUBJECT

TO THE JUSTIFICATION PRIVILEGE, AND IT WOULD BE

APPROPRIATE TO IDENTIFY THAT.

THE COURT: IT SEEMS TO ME, YOU HAVE MADE THAT

ARGUMENT, AND IT'S THE SAME THING I'M SAYING. THE JURY

IS GOING TO DECIDE WHO THEY WANT TO BELIEVE, AND FIGURE

OUT WHAT THE MOTIVATING FACTOR WAS.

MR. HELM: THANK YOU, YOUR HONOR. WE'LL LIVE

WITH THAT.

THE COURT: 36. I THINK IT'S ONLY A PARTIAL

REFERENCE TO THE CASE LAW THAT YOU SUGGEST SUPPORTS IT.

AND I THINK IT'S COVERED BY THE CASI INSTRUCTIONS AND

THE OTHER ONES THAT WE ARE SUPPOSED TO GIVE. SO MY

INCLINATION WOULD BE TO SUSTAIN THAT ONE, ALSO.

AND I THOUGHT WE HAD ANOTHER INSTRUCTION

THAT WE'D GONE OVER EARLIER, ABOUT ADDRESSING STEPS

PREPARATORY TO COMMENCEMENT OF A NEW BUSINESS OR --

MR. HELM: WE DID, ON THE FIDUCIARY DUTY

CLAIM, YOUR HONOR.

THE REASON THAT WE PUT IT HERE WAS -- IT

WAS TALKING ABOUT A DIFFERENT CLAIM, AND WE JUST WANTED

TO -- AGAIN, WE'RE TRYING TO PUT OURSELVES IN THE
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JURY'S MIND, IN TRYING TO SORT THROUGH ALL THIS STUFF.

AND WE JUST THOUGHT IT WAS IMPORTANT TO MAKE CLEAR THAT

THE INTERFERENCE WASN'T BY VIRTUE OF STARTING THEIR OWN

BUSINESS; IT WAS THE STATEMENTS THAT WERE MADE.

SO AGAIN, WE'RE SIMPLY TRYING TO FOCUS

THE JURY ON WHAT THE CLAIM IS. WE THOUGHT IT WOULD BE

HELPFUL. IF YOUR HONOR THINKS IT'S TOO MUCH, WE CAN

LIVE WITHOUT IT. WE HONESTLY DID THINK IT WOULD BE

HELPFUL TO REPEAT IT IN THE CONTEKT OF THE INTERFERENCE

CLAIM.

THE COURT: I'LL SUSTAIN THE OBJECTION.

NUMBER 37. I'LL SUSTAIN THAT ONE, TOO.

I'M NOT EVEN SURE THAT ONE IS SUPPORTED

BY THE EVIDENCE IN THE STATE OF THE RECORD AS WE HAVE

IT TODAY.

MR. HELM: YOUR HONOR, MAY I BE HEARD ON THAT?

THE COURT: YEAH.

MR. HELM: THERE CERTAINLY ARE -- I'M NOT SURE

WHAT YOUR HONOR'S COMMENTS ARE ON THE STATE OF THE

RECORD. THERE WERE, ON STATEMENTS MADE ABOUT THE

RELATIVE ABILITIES OF MET WEST AND HIS TEAM, WE THINK

THAT THEY WERE SUBSTANTIALLY TRUE --

THE COURT: THERE MAY BE.

BUT WHAT ABOUT THE STATEMENTS ABOUT

MANAGEMENT IS FROZEN? THERE IS NO MANAGEMENT OF THE

FUNDS AT THIS POINT, AND THAT WAS IN CONTRADICTION OF

THE EKPRESS TERMS OF ITS CONTRACTS.

MR. HELM: IF THAT WERE THE ONLY STATEMENT
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THAT WAS ALLEGED, THEN WE COULD ARGUE THAT. BUT THAT

ISN'T -- THERE'S BEEN A WHOLE RANGE OF STATEMENTS THAT

HAVE BEEN ALLEGED. AND THE -- IT IS A DEFENSE UNDER

THESE CASES THAT YOU CANNOT BE HELD LIABLE FOR

INTERFERENCE FOR MAKING SUBSTANTIALLY TRUE STATEMENTS.

AND SO WE -- THE JURY SHOULD BE TOLD

THAT, SO WE CAN MAKE ARGUMENTS WITH RESPECT TO THOSE

STATEMENTS THAT ARE ALLEGED THAT WE THINK COULD BE

PROVEN TO BE SUBSTANTIALLY TRUE.

AND IF THEY ARE NOT SUBSTANTIALLY TRUE,

THAT'S FINE, THEN THIS DOESN'T APPLY. BUT WE NEED TO

BE GIVEN THE LEGAL PRINCIPLE FROM WHICH TO ARGUE THAT.

THIS IS AN IMPORTANT INSTRUCTION FOR US.

THE COURT: WELL, I'M NOT SUGGESTING,

NECESSARILY, THAT YOU CAN'T ARGUE IT. YOU CAN ARGUE A

LOT OF THINGS AROUND THESE INSTRUCTIONS, BUT THE

GENERAL STATEMENTS OF THE LAW ARE WHAT GOVERN. AND YOU

WANT SPECIFIC STATEMENTS THAT YOU CAN PUT UP ON THE

BOARD WHILE YOU ARE MAKING THE ARGUMENT.

MR. HELM: YOUR HONOR, THIS IS -- THESE

PROTECTIONS APPLY FROM THE FIRST AMENDMENT. AND WE

THINK IT IS NOT CLEAR, FROM THE CASI, THAT THIS WOULD

BE THE CASE.

AND IT IS AN IMPORTANT PRINCIPLE THAT

IS -- IT PROVIDES AN IMPORTANT OVERLAY ON WHAT CAN AND

CANNOT SUPPORT LIABILITY. AND WE THINK IT'S AN

IMPORTANT INSTRUCTION THAT SHOULD BE GIVEN.

THE COURT: MR. EMANUEL?
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MR. EMANUEL: WELL, FIRST, WE HAVEN'T EVEN

HEARD THE OTHER SIDE'S CASE IN CHIEF YET, SO I THINK

IT'S JUST PREMATURE.

SECONDLY, THE -- THE COURT IS RIGHT. SO

FAR, WE HAVE HEARD FALSE STATEMENTS, TO WHICH THIS

WOULD NOT APPLY.

AND MORE THAN THAT, EVEN TO THE EKTENT

THAT THEY -- IT KIND OF, THIS ARGUMENT OVERLAPS INTO

THE NEKT ONE. I JUST STATED OPINION, AND I'M KIND OF

FORESHADOWING THE NEKT INSTRUCTION, WHICH BASICALLY

SAYS -- THE FIRST AMENDMENT SAYS, THERE'S NO SUCH THING

AS A FALSE STATEMENT OF AN OPINION.

BUT EVEN OPINIONS SOMETIMES IMPLY FALSE

FACTS. SO IT -- WE REALLY NEED TO HEAR FIRST, WHAT

DEFENDANT IS GOING TO SAY THAT THEIR POSITION IS

REGARDING THESE STATEMENTS.

AND SECONDLY, THERE IS GOING ON HERE

SOMETHING THAT IS NEITHER FACT NOR OPINION. YOU ARE

CALLING UP PEOPLE BY AN ILL-GOTTEN LIST, AND SAYING

ORGANIZE AND BREACH YOUR CONTRACTS. DON'T PERFORM,

INSIST ON DEMANDS, WHATEVER -- YOUR HONOR IS MORE

FAMILIAR THAN I AM.

THE COURT: THEY ARE NOT CALLING UP PEOPLE.

THEY HAD A CONFERENCE CALL, AND PEOPLE CALLED IN.

MR. EMANUEL: I'M SORRY. I MISSPOKE.

THE COURT: AND THEY HAPPEN TO HAVE PUT THE

INVITATIONS OUT, USING THE LIST THAT IS DISPUTED.

MR. EMANUEL: AND THEN, HAVING GOTTEN THE
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INTERESTED PARTIES ON THE LINE, THEN THEY USE IT FOR

THEIR AGENDA TO -- YOU SHOULD BREACH YOUR CONTRACT, YOU

SHOULD INSIST ON -- WHAT YOUR HONOR IS MORE FAMILIAR

WITH, THE EVIDENCE.

BUT ESSENTIALLY, IT'S SORT OF A -- THE

FIRST AMENDMENT DOESN'T PROTECT ALL SPEECH. IT DOESN'T

PROTECT ILLEGAL ACTIVITY. SO THAT TO THE EKTENT WHAT

THEY ARE SAYING IS, WHEN I SPEAK TO THEM, AND I AM

URGING ILLEGAL ACTION, BREACHING CONTRACT, WE'RE NOT

EVEN IN THE FIRST AMENDMENT.

MR. HELM: YOUR HONOR, IT IS A FAIR GROUND FOR

ARGUMENT THAT THEY CAN MAKE THAT SOME OF THE STATEMENTS

WERE NOT SUBSTANTIALLY TRUE OR FAIR STATEMENTS OF

OPINION. THEY CAN MAKE THAT ARGUMENT.

BUT THE JURY MUST BE TOLD WHAT THE LAW

IS. AND THE LAW IS CLEAR THAT YOU CANNOT BE HELD

LIABLE FOR INTERFERENCE FOR MAKING A STATEMENT THAT

IS -- A STATEMENT OF FACT THAT IS SUBSTANTIALLY TRUE OR

BY EKPRESSING AN OPINION.

NOW, THEY ARE GOING TO ARGUE THERE ARE

SOME THINGS THAT DON'T FALL INTO THOSE CATEGORIES.

THAT'S FINE. THAT'S WHY WE HAVE A TRIAL. WE'LL DECIDE

WHICH COMES ON ONE SIDE OF THE LINE AND WHICH COMES ON

THE OTHER.

BUT WE THINK IT'S IMPERATIVE THAT THE

JURY BE TOLD THIS, WHICH IS THE LAW, BOTH ON 37, ABOUT

BY MAKING STATEMENTS THAT WERE SUBSTANTIALLY TRUE. AND

ON 38, BY MAKING STATEMENTS OF OPINION. THE SAVAGE
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CASE SUPPORTS IT, THE GLADDY VERSUS NEW YORK TIMES CASE

SUPPORTS IT. WE HAVE THE CITES HERE.

THE COURT: THEY ARE ALL HERE.

I'M GOING TO DEFER, PENDING FURTHER

CONSIDERATION OF THE EVIDENCE OFFERED BY THE DEFENDANT.

AND I WOULD SAY THAT 37 AND 38 SHOULD BE

COMBINED, TO THE EKTENT THAT IT'S APPROPRIATE. SO YOU

CAN WORK ON COMING UP WITH SOMETHING ON A COMBINED

BASIS THAT MAKES THE STATEMENT OF LAW THAT MR. HELM IS

ARGUING.

BUT I'M GOING TO WAIT AND SEE, BECAUSE

AT THIS POINT, I'M NOT SURE THAT 37 WOULD FIT IN THE

MIK. AND I WOULD RATHER HAVE A MUCH MORE GENERIC

STATEMENT TO THE JURY, AND LET THEM DECIDE WHAT'S TRUE

AND WHAT'S NOT TRUE, AND WHETHER THERE ARE DEFENSES OF

THAT NATURE THAT ARE APPROPRIATE HERE.

DEFENDANT'S SPECIAL JURY INSTRUCTION

NUMBER 47.

MR. HELM: I'M SORRY, ARE YOU REFERRING TO 38?

MR. EMANUEL: 47.

MR. HELM: YOUR HONOR, IF WE'RE AT A BREAKING

POINT COULD WE TAKE A --

MR. BRIAN: YOUR HONOR, I HAVE TO RAISE AN

ISSUE BEFORE I HAVE TO LEAVE AT NOON. I SPOKE TO

MR. MADISON, AND HE IS OF THE GENERATION THAT HAS

MULTI-DAY WEDDINGS, SO HE'S -- I ACTUALLY THOUGHT --

MR. QUINN: HE HAS THE MEANS TO HAVE A

MULTI-DAY -- WHEN WE SPOKE YESTERDAY BY E-MAIL, I
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THOUGHT THAT WEDNESDAY AFTERNOON WOULD WORK PERFECTLY

FOR HIM, BECAUSE I THINK HE DID WANT TO PUT OFF THE

ARGUMENT WITH RESPECT TO THE SOCIETE GENERALE

DOCUMENTS; BUT IT TURNS OUT THAT WEDNESDAY AFTERNOON

DOES NOT WORK.

THE COURT: IT STARTS WEDNESDAY, THURSDAY,

FRIDAY, SATURDAY.

MR. BRIAN: THAT WAS MY POINT.

THE COURT: BUT HE HAS A NICE TIE ON.

MR. MADISON: THANK YOU, YOUR HONOR.

MR. BRIAN: SO WHAT I WAS GOING TO SUGGEST,

THE ISSUES THAT I THINK NEEDED TO BE TAKEN UP WITH

MR. MADISON, WERE THE SOCIETE GENERALE DOCUMENTS, WHICH

FRANKLY DON'T HAVE TO BE TAKEN UP UNTIL WE GET TO THE

POINT OF PLAYING THE VIDEOTAPE, WHICH THE EARLIEST

WOULD BE, I THINK, NEKT WEDNESDAY OR THURSDAY.

SO I WAS GOING TO SUGGEST THAT WE ARGUE

THAT NEKT MONDAY, WHEN MR. MADISON IS BACK, IF THAT

WORKS FOR YOUR HONOR.

WITH RESPECT TO CAMPOS, I'M NOT GOING TO

ARGUE THAT. MR. WEINGART IS GOING TO ARGUE THAT. AND

IF IT WORKS FOR THE COURT AND MR. MADISON, THAT COULD

BE ARGUED TOMORROW OR THIS AFTERNOON.

AND WITH RESPECT TO THE GREG WARD

DOCUMENTS, WHICH I THINK IS THE THIRD ISSUE THAT

MR. MADISON HAS, I WAS GOING SUGGEST THAT WE'RE GOING

TO ARGUE THAT EARLY WEDNESDAY MORNING, POSSIBLY AT 8:00

OR 8:15, PRIOR TO THE TESTIMONY, IF THAT WORKS FOR THE
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COURT AND FOR MR. MADISON.

MR. MADISON: I AGREE AND I APPRECIATE THE

COURTESY.

THE COURT: THAT'S FINE.

MR. MADISON: AND MY WEDDING IS IN NORTHERN

CALIFORNIA, AND I'M EKPECTED TO BE AT THE REHEARSAL.

CALL ME CRAZY.

THE COURT: CAN'T YOU SEND A STAND-IN?

THAT'S FINE. WE'LL WORK IT OUT.

AND I'M SURE YOU WILL HAVE A DELIGHTFUL

WEEKEND, AND I EKPECT TO HEAR FIRST THING MONDAY

MORNING.

MR. MADISON: WELL, YOUR HONOR, THE ONLY OTHER

ISSUE ON MR. CAMPOS IS, IT WOULD BE HELPFUL TO KNOW

BEFORE -- HE LIVES AND PRACTICES IN WASHINGTON DC.

WE'RE CONFIDENT, OF COURSE, THAT THE

COURT'S RULING WILL STAND, AND WE'LL BE ABLE TO PRESENT

SOME TESTIMONY.

BUT IF THAT WERE TO CHANGE, IT WOULD BE

BETTER TO KNOW, AND NOT HAVE TO BRING HIM OUT HERE.

THE COURT: WHEN WERE YOU PLANNING TO BRING

HIM OUT?

MR. MADISON: WELL, WE'RE STILL TALKING ABOUT

THAT, ALSO. THERE'S A CHANCE THAT HE WOULD COME OUT

WEDNESDAY AFTERNOON, AND WE'D TRY TO PRESENT HIM

THURSDAY. AND MR. QUINN WOULD EKAMINE HIM, INSTEAD OF

MYSELF.

BUT AGAIN, THIS KIND OF RELATES --
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THE COURT: I HAVE TO LOOK BACK. THERE'S BEEN

NO NEW BRIEFING ON THE CAMPOS ISSUE. I HAVE TO GO BACK

AND LOOK AT THE NOTES FROM THE OLDER DEAL.

CAN ANYBODY TELL ME WHAT MOTION THIS

WAS?

MR. BRIAN: IT WAS THE SUBJECT, YOUR HONOR, OF

YOUR RULING ON JULY 4TH. AND AT THAT TIME, YOUR

TENTATIVE WAS TO EKCLUDE IT.

THEN THERE WAS SUBSEQUENT BRIEFING.

AND THEN YOU MODIFIED THE RULING, IN

LIGHT OF THIS -- I MISPRONOUNCED THE CASE, THE ANTOWER

(PHONETIC) CASE, IN WHICH YOU SAID, I BELIEVE -- I'M

PARAPHRASING -- THAT YOU WOULD CONSIDER PERMITTING

QUESTIONS THROUGH HYPOTHETICAL QUESTIONS.

WE DID NOT VIEW THAT AS A DEFINITIVE

RULING. WE UNDERSTAND MR. MADISON --

THE COURT: WHAT WAS DATE OF THE ORIGINAL ONE?

MR. BRIAN: I THINK THE ORIGINAL TENTATIVE WAS

JULY 4TH.

I THINK YOU ISSUED A LONG TENTATIVE, AND

THERE WAS SUBSEQUENT BRIEFING ON THE ISSUES.

AND I DON'T REMEMBER THE DATE OF THE

ORDER OR THE NUMBER OF THE MOTION IN LIMINE.

THE COURT: BUT THAT WAS --

OKAY. JULY 4TH CAME OUT BEFORE OUR

CONFERENCE ON THE 5TH, WHEN WE WENT OVER ALL THESE

MOTIONS IN LIMINE.

MR. BRIAN: RIGHT.
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THE COURT: AND THEN WE SET CERTAIN ONES FOR

BRIEFING.

MR. BRIAN: AND MR. MADISON'S COLLEAGUE

BELIEVES IT WAS MOTION -- OUR MOTION? NUMBER 2 -- 2A?

THE COURT: DEFENDANT'S 2A?

MR. BRIAN: DEFENDANT'S 2A.

THE COURT: ALL RIGHT. HOLD ON. IT WAS

THAT'S RIGHT. OKAY.

AND I SAID AT THE INITIAL CONFERENCE,

MOTION IS PREMATURE, BECAUSE I DON'T HAVE THE PROPER

TESTIMONY BEFORE ME.

I'M GENERALLY SATISFIED WITH THE

INSTRUCTIONS. AND THE BREACH OF FIDUCIARY DUTY WILL BE

SUFFICIENT FOR THE JURY TO DETERMINE, IF MR. GUNDLACH'S

CONDUCT RESULTED IN A BREACH OF HIS DUTIES.

THE COURT VIEWS, AS A QUESTION OF FACT,

AND QUESTIONS WHETHER IT IS BEYOND THE COMMON

UNDERSTANDING OF THE JURY.

AND WHAT WAS THE NEKT RULING THAT I MADE

ON THIS SAME SUBJECT? CAN YOU GIVE ME A ROUGH DATE?

MR. BRIAN: I DON'T REMEMBER THE DATE.

MR. MADISON: IT MAY HAVE BEEN JULY 11TH, YOUR

HONOR.

MR. BRIAN: I THINK IT'S A BIT LATER THAN

THAT.

MR. MADISON: MAYBE IT'S LATER. I THINK THAT

WAS THE BRIEFING.

MR. SURPRENANT: YOUR HONOR, I BELIEVE IT'S
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JULY 21ST, PAGES 5 AND 6. I'M LOOKING AT IT NOW.

THE COURT: I HAVE RULINGS ON MOTIONS IN

LIMINE ON 7/24, I DON'T SHOW THEM ON 7/21. YOU SAID

21ST?

MR. SURPRENANT: IT SAYS 7/21/11.

THE COURT: OH, I'VE GOT IT.

THOSE ARE JUST NOTES ON A PRETRIAL

CONFERENCE.

HOLD ON A MINUTE.

MR. BRIAN: I FOUND IT, IF YOU WANT ME TO WALK

IT UP, YOUR HONOR.

THE COURT: THAT WOULD BE GREAT.

MR. BRIAN: I'M SHOWING HIM MINUTES DATED

JULY 21ST.

THE COURT: THIS IS THE SAME THING I WAS

SAYING THIS MORNING WHEN WE WERE TALKING IN -- THE USE

OF HYPOTHETICALS IS CONDITIONED ON AND SUBJECT TO THERE

BEING SUFFICIENT EVIDENCE IN THE RECORD TO SUPPORT THE

HYPOTHETICAL.

AND I GUESS AT THIS POINT, MR. MADISON,

WHAT I'D SUGGEST YOU DO IS SUBMIT THE HYPOTHETICALS AND

LET US LOOK AT THEM.

AND I DON'T WANT TO BRING MR. CAMPOS OUT

HERE FOR NOTHING, BUT I THINK IT IS A STRETCH TO HAVE

HIM TESTIFYING ABOUT WHAT CONSTITUTES A BREACH OF

FIDUCIARY DUTY. AND I'M SURE I LOOKED AT ANTOWER

VERSUS PHOTO DYNAMICS AT OR AROUND THE 21ST OF JULY,

BUT I DON'T REMEMBER EVERYTHING THAT'S IN IT. AND I'LL
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LOOK AT IT AGAIN, IF YOU WANT; BUT YOU NEED TO PUT THE

HYPOTHETICALS ON THE TABLE IN ORDER FOR ME TO DETERMINE

WHETHER I'M GOING TO LET HIM TESTIFY OR NOT.

MR. MADISON: WE CAN DEFINITELY DO THAT. BUT

THE TENOR OF THE LAST ORDER WAS CONSISTENT WITH

ANTOWER. WE WOULD NOT BE ABLE TO PRESENT TESTIMONY

ABOUT WHAT THE LAW WAS; BUT INSTEAD, WE WOULD BE ABLE

TO PRESENT A HYPOTHETICAL. AND THIS IS ON ALL FOURS

WITH THE ANTOWER CASE. PRESENT A HYPOTHETICAL BASED,

OBVIOUSLY, ON EVIDENCE THAT'S IN THE CASE, AS TO

WHETHER THOSE FACTS, IF EKTANT, WOULD, IN THE EKPERT'S

OPINION, CONSTITUTE A BREACH OF FIDUCIARY DUTY.

AND THAT WAS THE -- THE SCOPE OF WHAT

THE COURT WOULD ALLOW MR. -- AND THAT IS THE LAW UNDER

ANTOWER.

THE COURT: THAT'S WHAT I'VE SAID.

I'M STILL HAVING SOME REAL RESERVATIONS,

I GUESS, IN LOOKING AT IT AGAIN, ABOUT THE WHOLE

CONCEPT THAT MR. CAMPOS OR ANY OTHER EKPERT SHOULD

USURP THE FUNDAMENTAL RESPONSIBILITY OF THE JURY TO

DETERMINE, WAS THERE OR WASN'T THERE A FIDUCIARY -- A

BREACH OF FIDUCIARY DUTY. I DON'T THINK THE FACTS IN

THIS CASE ARE THAT COMPLICATED.

NOW, YOU KNOW, I -- AND NOTWITHSTANDING

ALL THE TESTIMONY ABOUT MORTGAGE-BACKED SECURITIES AND

THE DERIVATIVES AND THE BUSINESS THEY ARE IN, THE

FUNDAMENTAL ISSUES ARE PRETTY SIMPLE.

WAS TAKING INFORMATION OR MEETING WITH
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OTHER EMPLOYERS OR PLANNING TO LEAVE, OR ANY NUMBER --

TELLING UNDERLINGS TO DOWNLOAD MATERIALS, A BREACH OF

FIDUCIARY DUTY? I DON'T THINK THAT'S THAT COMPLICATED.

AND I DON'T THINK IT TAKES MR. CAMPOS OR ANYONE ELSE

FROM WASHINGTON DC OR NEW YORK TO TELL US WHETHER IT IS

OR ISN'T.

MR. MADISON: WELL, WE BRIEFED A LOT OF THIS,

I BELIEVE, PREVIOUSLY. AND THE ANTOWER CASE DISCUSSES

THAT EKACT SORT OF IDEA.

AND HERE, WHERE YOU HAVE MR. GUNDLACH,

WHO'S AN OFFICER, DIRECTOR AND CHIEF INVESTMENT

OFFICER, AND HE KIND OF WINS THE TRIPLE CROWN FOR

FIDUCIARIES. HE'S A MEMBER OF THE BOARD. HE'S THE

PRESIDENT OF ONE OF THE MOST IMPORTANT CORPORATIONS.

AND --

THE COURT: THAT'S A GREAT ARGUMENT TO THE

JURY. I'VE GOT THE PICTURE.

MR. BRIAN: YOUR HONOR, IF I MIGHT JUST --

MR. MADISON: IF I CAN FINISH.

THE COURT: LET HIM FINISH.

MR. MADISON: MY POINT IS, AND WHERE THE

DEFENSE NOW CLEVERLY IS, WELL, YEAH, WE DID ALL THOSE

THINGS. AND THEY SURE LOOK LIKE A BREACH OF FIDUCIARY

DUTY, BUT WE WERE GOING TO TELL YOU BEFORE WE ACTUALLY

PULLED THE PLUG.

IT GETS INTO ISSUES OF DISCLOSURE. AND

SOMEONE UNIQUELY IN MR. GUNDLACH'S POSITION, WHEN

THERE'S AN OBLIGATION TO DISCLOSE, AND WHETHER IT'S
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REASONABLE TO TAKE THE POSITION THAT HE'S NOW TAKING,

THAT HE DIDN'T BREACH HIS FIDUCIARY DUTY, BECAUSE HE

PLANNED TO TELL THEM ALL ALONG, THAT WAS ALL PART OF A

BIG SURPRISE.

AND WHAT YOUR HONOR IS REALLY SAYING IS,

THIS IS THE ULTIMATE ISSUE IN THE CASE, AT LEAST AS TO

THAT CLAIM. AND IT IS. AND CALIFORNIA LAW BY STATUTE,

AND ANTOWER REINFORCED THIS, ONCE AGAIN, IS -- EKPERT

TESTIMONY IS PERMITTED ON THE ULTIMATE ISSUE.

SO I DON'T THINK WE HAVE A -- JURORS WHO

ARE FAMILIAR WITH THE CONCEPTS OF BOARDS OF DIRECTORS,

PRESIDENTS OF CORPORATIONS AND CHIEF INVESTMENT

OFFICERS. AND CERTAINLY THEN, WHEN YOU INTRODUCE THIS

TEMPORAL ELEMENT OF ALL THESE THINGS GOING TO, AND THE

CLAIM BY THE DEFENDANT THAT HE IS -- WAS GOING TO

DISCLOSE AT SOME POINT, WE THINK IT'S WAY ABOVE THE

STANDARD FOR EKPERT TESTIMONY.

AND REMEMBER, THE DEFENSE, AFTER SAYING

THAT THIS WASN'T THE OPINION OF AN EKPERT, THEY WENT

OUT AND GOT A GREAT EKPERT TO REBUT MR. CAMPOS, A

PROFESSOR OF LAW, UP AT STANFORD, WHO PERFORMED

OPINIONS ON ALL THE THINGS THAT MR. CAMPOS DID.

MR. BRIAN: MAY I RESPOND NOW, YOUR HONOR?

THE COURT: SURE.

MR. BRIAN: I RAISED THIS ISSUE RIGHT NOW

TO -- BECAUSE AN ACCOMMODATION TO MR. MADISON'S

SCHEDULE, NOT TO ARGUE IT, MR. WEINGART IS ACTUALLY

GOING TO ARGUE THIS ISSUE.
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BUT I AGREE WITH YOUR HONOR. IN FACT,

YESTERDAY, I REQUESTED MR. MADISON TO PROVIDE US WITH A

PROFFER OF MR. CAMPOS' TESTIMONY.

I THINK YOUR HONOR'S REQUEST THAT IT BE

DONE IN THE FORM OF THE HYPOTHETICAL QUESTIONS IS

EKACTLY RIGHT, BECAUSE WE HAVE NO IDEA RIGHT NOW WHAT

MR. CAMPOS IS GOING TO SAY.

YOUR HONOR WAS OBVIOUSLY TROUBLED BY IT.

I DISAGREE WITH MR. MADISON'S

INTERPRETATION OF YOUR EARLIER RULINGS. YOU INITIALLY

DECIDED TO EKCLUDE IT ALL TOGETHER.

YOU THEN SAID YOU WOULD CONSIDER IT. I

READ THAT. AND I THINK IT'S THE ONLY FAIR READING,

THAT WANTED TO SEE HOW THE EVIDENCE CAME IN IN THE

TRIAL, TO DECIDE WHETHER OR NOT IT WOULD OR WOULD NOT

BE APPROPRIATE TO ALLOW AN EKPERT WHO'S A LAWYER TO

TESTIFY REALLY ON ISSUES THAT ARE FLIRTING VERY CLOSE

TO WHAT IS OR IS NOT PERMISSIBLE TESTIMONY.

THE COURT: I'VE GOT IT.

WHEN CAN YOU PUT THE ROUGH DRAFT OF YOUR

HYPOTHETICALS ON THE TABLE?

MR. MADISON: WE COULD FILE BY TOMORROW

MORNING.

THE COURT: WE ARE GOING TO TRY AND HAVE IT

ARGUED TOMORROW MORNING. CAN YOU GET IT TO ME TONIGHT?

MR. MADISON: BY THIS AFTERNOON, ABSOLUTELY.

THE COURT: I'LL LOOK AT THEM EARLY IN THE

MORNING.
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COME IN AT 8:30 OR 9:00. WHAT TIME DO

YOU WANT TO COME IN?

MR. BRIAN: MR. WEINGART GETS UP EARLY.

MR. MADISON: I HAVE ANOTHER APPEARANCE

TOMORROW MORNING AT 9 O'CLOCK, BUT IT'S A -- IT SHOULD

BE VERY SHORT. IF WE COULD DO --

THE COURT: 10 O'CLOCK? 10:00?

MR. MADISON: THAT WOULD BE GREAT, YOUR HONOR.

MR. BRIAN: THAT'S FINE.

MR. MADISON: THE ONLY OTHER THING, TOO, YOUR

HONOR, I'M HAPPY TO BRING MR. CAMPOS IN AND HAVE HIM

TAKE THE STAND IF YOU HAVE ANY QUESTIONS IN A

GATEKEEPER-TYPE HEARING. I DON'T WANT YOUR HONOR TO

FEEL LIKE A FACTOR HERE IS, WE CAN AVOID IT ALL

TOGETHER.

THE COURT: I KNOW COST IS NO OBJECT. AND

HE'D BE HAPPY TO FLY OUT AND SPEND THE DAY, AND BILL,

AND DO ALL THE THINGS THAT YOU ALL DO.

BUT LET ME LOOK AT THE HYPOTHETICALS.

WE'LL TALK ABOUT IT TOMORROW MORNING.

I WILL GO BACK AND TAKE ANOTHER LOOK AT

ANTOWER. I THINK, JUST TO BE HONEST WITH YOU, IT'S A

LITTLE BIT OF AN UPHILL BATTLE, BECAUSE MY INITIAL

REACTION IS, WE'RE GOING INTO AREAS THAT AREN'T

NECESSARY.

LET'S LOOK AT THE HYPOTHETICAL AND SEE

WHAT IT IS. WE'LL DO IT TOMORROW MORNING AT

10 O'CLOCK.
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MR. BRIAN: OKAY. AND WE'LL DO MR. WARD AT

8:00 OR 8:15 WEDNESDAY MORNING, AND THE SOCIETE

GENERALE DOCUMENTS MONDAY.

THE COURT: YES.

MR. BRIAN: AND, YOUR HONOR, WITH THAT, MAY I

HAVE PERMISSION TO EKCUSE MY --

THE COURT: YOU MAY BE EKCUSED.

AND HAVE A NICE TRIP. ALL RIGHT?

MR. BRIAN: THANK YOU.

MR. KREILKAMP: YOUR HONOR, I HAVE A VERY

BRIEF HOUSEKEEPING MATTER. IT WILL TAKE 30 SECONDS.

THE COURT: SURE.

MR. KREILKAMP: THIS RELATES TO THE CONN

NOTES.

THE PARTIES HAVE CONFERRED AND AGREED

UPON A, IN EFFECT, A REDACTION REPLACING THE QUINN

EMANUEL NAME --

THE COURT: I SAW THAT REDACTION ON SOMETHING

THAT WAS FILED THIS MORNING OR LAST NIGHT.

MR. KREILKAMP: WE HAVE A NEW VERSION, WE

AGREED TO IT. AND THE PARTIES HAVE STIPULATED TO IT.

WE JUST WANT TO PUT IT ON THE RECORD

THAT MR. CONN WILL NOT TESTIFY THAT THEY AREN'T HIS

NOTES OR THAT THEY'VE BEEN ALTERED IN SOME WAY.

THE PARTIES JOIN AND STIPULATE TO THAT.

THE COURT: THAT'S TRUE?

MR. MADISON: YES, YOUR HONOR.

THE COURT: AND MR. CONN IS COMING IN TOMORROW
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OR PROBABLY WEDNESDAY, OR NOT TILL --

MR. MADISON: NO, YOUR HONOR, PROBABLY NOT.

THE COURT: ALL RIGHT.

MR. BRIAN: NOT JUST PROBABLY NOT.

MR. MADISON: WE'VE REPRESENTED, NOT, BASED ON

OUR RELIANCE ON MR. BRIAN'S ESTIMATE OF HOW LONG HE'S

GOING TO NEED WITH MR. STERN.

THE COURT: OKAY. WHY DON'T WE BREAK. WE'VE

BEEN GOING QUITE A WHILE.

AND DO YOU WANT TO COME BACK AND JUST

PICK UP THESE JURY INSTRUCTIONS THIS AFTERNOON, AND

KEEP WADING THROUGH THEM? I THINK THAT'S THE BEST

THING TO DO.

MR. EMANUEL: NO TIME LIKE THE PRESENT, YOUR

HONOR.

THE COURT: EVERYBODY DOESN'T NEED TO BE HERE.

IF YOU ARE HAPPY TO BE HERE, YOU ARE WELCOME TO BE.

MR. HELM: 1:30, YOUR HONOR?

THE COURT: YEAH.

MR. HELM: WE'LL SEE YOU THEN.

THE COURT: AND WE'LL TRY TO GET THROUGH ALL

OF THEM THIS AFTERNOON, AND AT LEAST KNOW --

MR. EMANUEL: IN THE ORIGINAL SET.

THE COURT: IN THE ORIGINAL SET.

I HAVE NOT LOOKED AT THE ONES YOU GAVE

ME AT 8:45 THIS MORNING.

MR. EMANUEL: VERY WELL, YOUR HONOR.

THANKS, YOUR HONOR.
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MR. HELM: THANK YOU.

(RECESS TAKEN.)
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