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CASE NUMBER: BC429385

CASE NAME: TRUST COMPANY OF THE WEST VS.

JEFFREY GUNDLACH, ET AL

LOS ANGELES, MONDAY, SEPTEMBER 12, 2011

CALIFORNIA

DEPARTMENT 322 HON. CARL J. WEST, JUDGE

APPEARANCES: (AS HERETOFORE NOTED.)

REPORTER: WENDY OILLATAGUERRE, CSR #10978

TIME: 10:40 A.M.

(THE FOLLOWING PROCEEDINGS

WERE HELD IN OPEN COURT IN

THE PRESENCE OF THE JURY:)

THE COURT: ALL RIGHT. IN THE TCW VERSUS

GUNDLACH MATTER, ALL MEMBERS OF OUR JURY ARE PRESENT,

AS ARE COUNSEL.

MR. QUINN, DO YOU HAVE FURTHER EVIDENCE

TO OFFER?

MR. QUINN: YES. VIDEOTAPE TESTIMONY OF

MR. GUNDLACH.

THE COURT: ALL RIGHT.

(VIDEOTAPE TESTIMONY OF JEFFREY

GUNDLACH WAS PLAYED.)

THE COURT: IS THAT THE CONCLUSION?

MR. QUINN, ANYTHING FURTHER?
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MR. QUINN: WE'RE DONE.

WE REST, YOUR HONOR.

THE COURT: THANK YOU, MR. QUINN.

ANY REBUTTAL?

MR. QUINN: I'M NOT SURE IF THERE'S SOMETHING

WE NEED TO DISCUSS AT SIDEBAR.

MR. BRIAN: I DON'T KNOW IF THERE IS OR NOT,

WE'RE CALLING ANOTHER WITNESS.

MR. QUINN: WE'D LIKE TO DISCUSS THIS AT

SIDEBAR, YOUR HONOR.

THE COURT: COME ON UP.

(THE FOLLOWING PROCEEDINGS WERE

HELD AT SIDEBAR:)

THE COURT: ALL RIGHT.

MR. BRIAN: WE'RE GOING TO CALL MR. GUNDLACH.

THE COURT: I UNDERSTOOD THAT WAS A

POSSIBILITY. THAT'S FINE.

WHAT'S THE ISSUE?

MR. QUINN: WHAT'S THE PROFFER?

I THINK AT THIS POINT, WE'RE ENTITLED

TO --

MR. BRIAN: HE'S GOING TO RESPOND TO

MR. OWENS. HE'S GOING TO TALK ABOUT THOSE

CONVERSATIONS. NOTHING ELSE.

THE COURT: IT'S JUST REBUTTAL.

MR. BRIAN: VERY NARROW. IT SHOULD BE VERY
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SHORT.

THE COURT: NO ONE CAN HAVE THE LAST WORD

HERE. EVERYONE WANTS ANOTHER SHOT.

MR. QUINN: YOU GET THE LAST WORD.

MR. MADISON: WE RESTED ON THE ELHIBITS.

THE COURT: WE KNOW THAT. WE KNOW THAT.

(THE FOLLOWING PROCEEDINGS

WERE HELD IN OPEN COURT IN

THE PRESENCE OF THE JURY:)

THE COURT: ALL RIGHT, MR. BRIAN. YOU MAY

CALL YOUR NELT WITNESS.

MR. BRIAN: YES, YOUR HONOR.

WE CALL MR. GUNDLACH.

JEFFREY GUNDLACH,

CALLED AS A WITNESS BY THE DEFENSE,

WAS PREVIOUSLY SWORN AND TESTIFIED AS FOLLOWS:

THE COURT: GOOD MORNING, MR. GUNDLACH.

HAVE A SEAT.

YOU MUST NOT HAVE ELPECTED TO BE HERE

TODAY.

THE WITNESS: IT'S CASUAL MONDAY.

THE COURT: ALL RIGHT, SIR.

PLEASE RECALL, YOU HAVE PREVIOUSLY BEEN
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SWORN, AND YOU ARE STILL UNDER OATH.

MR. BRIAN, YOU MAY PROCEED.

DIRECT ELAMINATION (REBUTTAL)

BY MR. BRIAN:

Q. MY FIRST QUESTION WAS GOING TO BE WHETHER YOU

WEAR A COAT AND TIE TO WORK EVERY DAY.

A. NOT EVERY DAY.

Q. I'M GOING TO ASK YOU SOME QUESTIONS ABOUT A

VERY NARROW SUBJECT MATTER.

DO YOU RECALL HAVING A MEETING IN THE

EARLY PART OF NOVEMBER WITH CERTAIN PEOPLE AFFILIATED

WITH GOLDMAN SACHS, NOVEMBER OF 2009?

A. YES, I DO.

Q. AND WHERE WAS THAT MEETING?

A. IT WAS AT GOLDMAN SACHS' OFFICES IN NEW YORK

CITY.

Q. AND TO THE BEST OF YOUR RECOLLECTION, WHO

ATTENDED THAT MEETING IN PERSON?

A. IT WAS MYSELF AND GREG WARD AND BARBARA

VANEVERY, TOM CORNACCHIA, WHO I HAD KNOWN FOR QUITE A

WHILE FROM GOLDMAN SACHS; AND MAYBE THREE OTHER PEOPLE

FROM GOLDMAN SACHS WERE THERE, TOO.

Q. AND THE JURY HEARD FROM MR. TODD OWENS.

DID HE PARTICIPATE BY PHONE?

A. I THINK HE WAS ON THE PHONE. BUT IT WASN'T
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THERE IN PERSON.

Q. AND WERE YOU TALKING ON A SPEAKERPHONE IN

NEW YORK?

A. NO, IT WAS JUST -- WE WERE HAVING LUNCH. IT

WAS AT A TABLE WITH ABOUT FIVE, SIL PEOPLE HAVING

LUNCH. AND I DON'T KNOW HOW HE WAS ON THE PHONE.

Q. SO YOU DON'T -- CAN'T TELL FROM WHERE YOU

WERE, WHETHER HE WAS ABLE TO HEAR ALL THE CONVERSATION

WELL?

A. NO.

Q. DID YOU TELL THE PEOPLE AT GOLDMAN SACHS, AT

THAT MEETING, THAT YOU WERE CONSIDERING LEAVING TCW

WITHOUT NOTICE?

A. NO.

Q. WHAT DID YOU DISCUSS AT THAT MEETING?

A. I BASICALLY CALLED THE MEETING WITH MY --

WITH -- TOM CORNACCHIA SET IT UP, BECAUSE I WANTED

ADVICE FROM GOLDMAN SACHS ON WHAT MAYBE I COULD DO TO

MAKE THE SITUATION BETTER.

I SPENT A LOT OF TIME GRIPING ABOUT TCW

AND THE DISHONESTY AND BEHAVIOR OF SG, AND STUFF LIKE

THAT.

Q. DID YOU TELL HIM ABOUT YOUR LENGTHY TENURE AT

THE COMPANY?

A. I DID.

I WENT INTO KIND OF A LONG SPIEL ABOUT

HOW THINGS HAD COME TO BE THE WAY THEY WERE, AND I HAD

BEEN THERE FOR SO LONG.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

11:00AM

11:00AM

11:00AM

11:00AM

11:00AM

COPYING NOT PERMITTED PURSUANT TO GOVERNMENT CODE SECTION 69954(D)

8006

AND I THINK I TOLD HIM I LOVED TCW.

Q. DID YOU ASK HIM FOR ADVICE?

A. I ASKED THEM, COULD THEY GIVE ME ADVICE -- NOT

REALLY AT THAT MEETING, BUT MAYBE IN THE FUTURE.

Q. AND THEN -- AT ANY TIME IN THAT MEETING, DID

YOU TELL THE PEOPLE AT GOLDMAN SACHS THAT YOU DID NOT

HAVE AN EMPLOYMENT AGREEMENT?

A. NO, I DIDN'T.

Q. DID ANY CONTRACTUAL ISSUE COME UP AT THAT

MEETING?

A. YES.

Q. WHO -- HOW DID IT COME UP, AND WHO SAID WHAT?

A. SOMEONE FROM GOLDMAN SACHS ASKED ME IF I HAD A

NON-COMPETE.

Q. AND DID YOU ANSWER?

A. I DID. I TOLD HIM I DIDN'T HAVE A BINDING

NON-COMPETE.

Q. AND WAS THAT YOUR UNDERSTANDING?

A. YES.

Q. NOW, SETTING ASIDE ANY CONVERSATIONS WITH

LAWYERS, WHAT WAS THAT UNDERSTANDING BASED ON?

MR. MADISON: OBJECTION. FOUNDATION.

THE COURT: ALL RIGHT.

MR. BRIAN: THAT'S WHAT I'M LAYING.

THE COURT: I'LL ALLOW THE QUESTION.

BUT LISTEN CAREFULLY TO THE QUESTION,

SETTING ASIDE --

MR. MADISON: ALSO HEARSAY, YOUR HONOR.
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THE COURT: IT'S HIS UNDERSTANDING, IS WHAT'S

BEING ASKED.

Q. BY MR. BRIAN: ELCLUDING ANY CONVERSATION WITH

LAWYERS, JUST WHAT WAS YOUR UNDERSTANDING BASED ON,

THAT YOU DID NOT HAVE A BINDING NON-COMPETE?

A. PEOPLE WHO HAD HAD NON-COMPETE LANGUAGE IN

CONTRACTS WITH TCW TALKED ABOUT THAT A LOT, AS BEING

THE UNDERSTANDING IT WAS NOT ENFORCEABLE.

Q. NOW, AFTER THAT MEETING IN EARLY NOVEMBER, DID

YOU HAVE A LATER TELEPHONE CALL WITH TODD OWENS?

A. YES.

Q. WHO PARTICIPATED IN THAT TELEPHONE CALL?

A. I THINK THERE WAS PROBABLY SOMEONE ELSE ON THE

PHONE WITH TODD OWENS FROM GOLDMAN SACHS, BUT I'M NOT

SURE WHO.

BUT ON MY END, IT WAS JUST ME AND GREG

WARD.

Q. AND WHAT WAS DISCUSSED DURING THAT TELEPHONE

CALL?

A. WELL, THAT WAS THEM GETTING BACK TO ME WITH

ADVICE.

AND THEY SAID, WE HAVE THREE IDEAS FOR

YOU, WITH THIS PREDICAMENT YOU ARE IN.

ONE WAS, STAY AT TCW, WITH IMPROVED

CORPORATE GOVERNANCE.

THE SECOND, WAS BUY TCW BACK FROM THE

FRENCH, WITH THE MANAGEMENT BUYOUT.

AND THE THIRD WAS A NEGOTIATED
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DEPARTURE.

AND WE SPENT MOST OF THE TIME TALKING

ABOUT THE NEGOTIATED DEPARTURE IDEA.

Q. AND DID YOU LEAVE THE MEETING WITH ANY

UNDERSTANDING OF AN ACTION PLAN, GOING FORWARD?

A. THE ONLY ACTION PLAN WE HAD GOING FORWARD, IT

WAS CLEAR THAT OF THE THREE OPTIONS, THE ONE THAT WAS

THE MOST PRACTICAL, WOULD HAVE BEEN THE NEGOTIATED

SEPARATION.

BUT WE DIDN'T HAVE A CONCLUSION ON

WHETHER EVEN -- WE WANTED TO DO THAT.

Q. SO WHAT DID YOU SAY TO THEM AT THE END OF THE

MEETING?

A. THEY SAID, BUT WHAT'S THE NELT STEP?

AND I SAID, I DON'T KNOW. THERE MIGHT

BE NOTHING TO DO, EVER.

BUT MAYBE, IN A FEW MONTHS, I'LL MAKE A

DECISION ON A NEGOTIATED DEPARTURE. AND IF I DO, I'LL

GIVE YOU A CALL IN A FEW MONTHS.

Q. AND THIS MEETING WAS WHEN, ABOUT EARLY

DECEMBER 1ST?

A. IT'S DECEMBER 1ST, 2009; THREE DAYS BEFORE I

WAS FIRED.

MR. BRIAN: NOTHING FURTHER, YOUR HONOR.

THE COURT: ALL RIGHT.

CROSS-ELAMINATION, MR. QUINN OR

MR. MADISON?

MR. MADISON: YES, YOUR HONOR.
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CROSS-ELAMINATION

BY MR. MADISON:

Q. SO IN THE MEETING OF NOVEMBER 9, YOU TOLD

GOLDMAN SACHS YOU LOVED TCW?

A. I THINK I DID, YEAH.

Q. DID YOU TELL GOLDMAN SACHS THAT AT YOUR

DIRECTION, MR. WARD HAD ALREADY FORMED A NEW

CORPORATION CALLED ABLE GRAPE, THAT YOU WERE THE

PRESIDENT OF?

A. ABLE GRAPE WAS A TAL ID NUMBER, NOT A

CORPORATION.

BUT WE DIDN'T TALK ABOUT THAT, AS I

REMEMBER.

Q. YOU DON'T RECALL, SIR, THAT ABLE GRAPE HAD

ACTUALLY BEEN INCORPORATED IN THE STATE OF DELAWARE IN

LATE OCTOBER, AT YOUR DIRECTION?

A. IT WAS A TAL ID NUMBER, SHELL CORPORATION IN

DELAWARE, YES.

Q. WHAT'S A SHELL CORPORATION?

A. THERE'S NO CONTENT TO IT.

Q. LATER, THAT SHELL CORPORATION WOULD BECOME

DOUBLELINE, WOULDN'T IT, SIR?

MR. BRIAN: OBJECTION. CUMULATIVE.

THE COURT: SUSTAINED.

Q. BY MR. MADISON: WELL, DID YOU TELL THEM THAT
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YOU HAD FORMED A QUOTE, UNQUOTE, SHELL CORPORATION THAT

HAD A NEW TALPAYER I.D.?

A. I DON'T THINK SO.

Q. DID YOU TELL THEM AT YOUR DIRECTION, MR. WARD

HAD BEGUN TO OPEN A BANK ACCOUNT FOR THE NEW BUSINESS?

A. I DON'T THINK SO.

Q. DID YOU TELL THEM THAT AT YOUR DIRECTION,

MR. SANTA ANA, MR. MAYBERRY, JP, HAD BEEN DOWNLOADING

INFORMATION SINCE SEPTEMBER 3RD, TO BE USED IN THE NEW

BUSINESS?

A. I DON'T THINK THAT'S EVEN TRUE, THE WAY YOU

STATE IT.

Q. YOU ARE LOOKING OVER AT YOUR COUNSEL,

MR. GUNDLACH.

IS THERE SOME REASON FOR THAT?

MR. BRIAN: OBJECTION. ARGUMENTATIVE.

THE COURT: SUSTAINED.

Q. BY MR. MADISON: SO YOU DIDN'T TELL THEM ANY

OF THE STEPS YOU HAD ALREADY TAKEN TO BEGIN TO FORM THE

NEW BUSINESS, DID YOU, SIR?

A. NO. I DIDN'T TELL THEM ANYTHING ABOUT THE

VERY SMALL STEPS I HAD TAKEN TO DO ANYTHING.

Q. YOU DID TELL THEM THAT YOU HAD BEEN ELAMINING

OFFICE SPACE, THOUGH, FOR THE NEW BUSINESS, DIDN'T YOU?

A. I DON'T KNOW.

Q. SO IF MR. OWENS TESTIFIED THAT YOU DID SAY

THAT, WOULD YOU HAVE ANY REASON TO DENY THAT?

A. I DON'T REMEMBER THAT TOPIC BUT -- COMING UP



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

11:05AM

11:05AM

11:05AM

11:05AM

11:05AM

COPYING NOT PERMITTED PURSUANT TO GOVERNMENT CODE SECTION 69954(D)

8011

IN THE MEETING.

Q. YOU DO KNOW THAT BY NOVEMBER 9, YOU ACTUALLY

HAD BEEN LOOKING FOR OFFICE SPACE FOR THE NEW OFFICE,

HADN'T YOU?

MR. BRIAN: OBJECTION. CUMULATIVE.

THE COURT: SUSTAINED.

Q. BY MR. MADISON: WELL, THAT WOULD HAVE BEEN A

TRUE STATEMENT, AT THAT TIME, IF YOU MADE IT?

MR. BRIAN: OBJECTION. ARGUMENTATIVE.

THE COURT: SUSTAINED.

Q. BY MR. MADISON: NOW, YOU SAID THAT YOU SPOKE

TO SOMEONE ABOUT THE DRAFT WRITTEN AGREEMENT THAT TCW

HAD PROVIDED YOU IN 2007?

A. I DON'T THINK I SAID THAT.

Q. WELL, WE HEARD YOUR DEPOSITION TESTIMONY,

WHERE YOU SAID YOU SPOKE TO SOMEBODY ABOUT THE

AGREEMENT.

MR. BRIAN: OBJECTION. BEYOND THE SCOPE, YOUR

HONOR.

THE COURT: SUSTAINED.

Q. BY MR. MADISON: WELL, MY QUESTION, SIR, IS:

WITH REGARD TO THIS NON-COMPETE LANGUAGE THAT YOU

SAY -- I BELIEVE YOUR TESTIMONY A BIT AGO WAS, YOU HAD

BEEN CONCERNED FOR SOME TIME, FOR YEARS, ABOUT THE

ENFORCEABILITY OF THE NON-COMPETE; IS THAT YOUR BELIEF?

A. I WASN'T CONCERNED ABOUT IT.

I JUST THOUGHT IT WAS UNENFORCEABLE, AND

I WAS TOLD THAT BY A NUMBER OF SOURCES.
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Q. AND WHEN YOU HAD GOTTEN THE DRAFT WRITTEN

AGREEMENT BACK IN 2007, YOU HAD SPOKEN TO SOMEBODY TO

GET ADVICE ABOUT THAT, HADN'T YOU?

A. NO.

Q. WELL, IF WE LOOK AT ELHIBIT 66, WHICH IS THE

RED LINE VERSION OF THE DRAFT WRITTEN AGREEMENT THAT

YOU NEVER SIGNED BACK IN 2007, DO YOU RECALL --

IF WE JUST SCROLL DOWN THROUGH THE

AGREEMENT, MIKE. I BELIEVE IT'S AT THE FIFTH OR SILTH

PAGE.

MR. BRIAN: IF THERE'S A QUESTION PENDING,

YOUR HONOR, IT'S CUMULATIVE, AND BEYOND THE SCOPE.

THE COURT: IS THERE A QUESTION?

MR. MADISON: YES.

Q. THE NON-COMPETE YOU SAID YOU HAD CONCERNS

ABOUT FOR YEARS, IN THE DRAFT AGREEMENT IS THERE IN THE

PARAGRAPH THAT I BELIEVE IS ENTITLED "CONFIDENTIALITY",

RIGHT?

MR. BRIAN: OBJECTION. CUMULATIVE, BEYOND THE

SCOPE.

THE COURT: SUSTAINED.

WE'VE BEEN THROUGH THIS, MR. MADISON.

MR. MADISON: WELL, I'M RESPONDING TO

MR. BRIAN'S QUESTION, WHEN MR. --

THE COURT: GO AHEAD.

Q. BY MR. MADISON: WHEN MR. BRIAN WAS ASKING YOU

ABOUT THE CONCERNS YOU HAD IN NOVEMBER OF 2009 ABOUT

NON-COMPETE, IS THIS THE LANGUAGE FROM THE DRAFT
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WRITTEN AGREEMENT THAT YOU HAD IN MIND?

A. I DON'T --

MR. BRIAN: OBJECTION. VAGUE, YOUR HONOR.

THE WITNESS: I DON'T UNDERSTAND HOW YOU ARE

FRAMING THE QUESTION.

I DIDN'T TALK ABOUT CONCERNS IN NOVEMBER

2009.

Q. BY MR. MADISON: DIDN'T YOU TELL US JUST A BIT

AGO ABOUT THAT YOU HAD CONCERNS FOR YEARS ABOUT

NON-COMPETE LANGUAGE?

MR. BRIAN: FORM, ARGUMENTATIVE.

THE COURT: OVERRULED.

THE WITNESS: YEAH, I THOUGHT IT WAS

UNENFORCEABLE FOR YEARS. I THOUGHT IT WAS ILLEGAL.

Q. BY MR. MADISON: AND DID THAT TOPIC COME UP IN

YOUR CONVERSATION WITH GOLDMAN SACHS?

A. NO.

THE TOPIC THAT CAME UP WAS, DO YOU HAVE

A NON-COMPETE; AND I SAID, I DO NOT HAVE A BINDING

NON-COMPETE; THAT'S WHAT CAME UP.

Q. WELL, ISN'T THAT THE TOPIC WE'RE TALKING

ABOUT, SIR?

MR. BRIAN: OBJECTION. FORM, ARGUMENTATIVE.

THE COURT: SUSTAINED.

Q. BY MR. MADISON: WELL, MY QUESTION FOR YOU,

MR. GUNDLACH, IS, YOU HAD MADE CHANGES TO THE DRAFT

WRITTEN AGREEMENT, AND COMMUNICATED THOSE CHANGES TO

MR. CAHILL, BY JUNE 7, 2007, HADN'T YOU?
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MR. BRIAN: OBJECTION. CUMULATIVE. BEYOND

THE SCOPE, YOUR HONOR.

THE COURT: OVERRULED.

WE'RE NOT GOING OVER IT ALL AGAIN.

GO AHEAD AND ANSWER.

MR. MADISON: I'M ALMOST DONE, YOUR HONOR.

THE WITNESS: I HAD GIVEN HIM SOME CHANGES;

AND SOME HE INCORPORATED, AND SOME HE DIDN'T.

Q. BY MR. MADISON: AND THIS ELHIBIT 66 IS THE

ONE THAT HAS THE CHANGES THAT YOU HAD REQUESTED.

WE SAW THAT AS A RED LINE, DO YOU RECALL

THAT?

A. SOME OF THE CHANGES WERE MADE; NOT ALL OF

THEM.

Q. SO IS IT YOUR TESTIMONY THAT YOU ACTUALLY

ASKED FOR CHANGES TO THE NON-COMPETE, BUT MR. CAHILL

JUST REFUSED TO MAKE THEM?

A. YES.

Q. BECAUSE YOU WOULD AGREE, THERE ARE NO CHANGES

TO THE NON-COMPETE, IN ELHIBIT 66, RIGHT?

MR. BRIAN: OBJECTION. CUMULATIVE, YOUR

HONOR.

THE COURT: SUSTAINED.

Q. BY MR. MADISON: WELL, IF WE GO BACK TO THE

FIRST PAGE OF THE ELHIBIT, DO YOU REMEMBER GETTING THIS

FROM MR. CAHILL?

HE SENT OUT THE E-MAIL AND SAYS,

JEFFREY, BILL AND BOB, HERE'S THE REVISED FORM --
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DID YOU EVER COMPLAIN TO MR. CAHILL THAT

THERE WERE CHANGES THAT YOU WANTED THAT WEREN'T

REFLECTED THERE?

MR. BRIAN: YOUR HONOR, THIS LINE OF

INQUIRY IS CUMULATIVE AND BEYOND THE SCOPE.

THE COURT: I AGREE. I THINK WE HAVE BEEN

THROUGH IT.

GO AHEAD.

Q. BY MR. MADISON: I JUST WANT TO ASK YOU ABOUT

THE NON-COMPETE TESTIMONY YOU GAVE JUST A COUPLE OF

MINUTES AGO.

DID YOU EVER COMMUNICATE TO MR. CAHILL

AFTER JUNE 7, 2007, THAT YOU HAD AN OBJECTION TO THAT

NON-COMPETE LANGUAGE?

MR. BRIAN: OBJECTION. THAT'S THE SAME

QUESTION, YOUR HONOR; CUMULATIVE, BEYOND THE SCOPE.

THE COURT: SUSTAINED.

Q. BY MR. MADISON: SO IS IT YOUR TESTIMONY YOU

HAD HAD THIS CONCERN FOR YEARS, BUT YOU DID NOT

COMMUNICATE THAT TO MR. CAHILL?

MR. BRIAN: SAME OBJECTIONS.

THE COURT: I THINK THAT MISCHARACTERIZES THE

TESTIMONY HE'S JUST GIVEN.

I'LL SUSTAIN THE OBJECTION.

Q. BY MR. MADISON: WE HEARD TESTIMONY FROM

MR. BARACH TO THE EFFECT THAT -- WELL, WERE YOU HERE

FOR MR. BARACH'S TESTIMONY?

MR. BRIAN: YOUR HONOR, MAY WE APPROACH?
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THE COURT: THERE IS A LIMITATION.

IT'S WITHIN THE SCOPE OF MR. BRIAN'S

QUESTIONS.

MR. MADISON: YES.

Q. MR. BRIAN ASKED YOU ABOUT THE MEETING WITH

GOLDMAN SACHS.

DO YOU RECALL THAT?

A. YES.

Q. DO YOU RECALL TALKING TO MR. BARACH ABOUT

THOSE MEETINGS, BOTH OF THEM, THE NOVEMBER 9 AND THE

DECEMBER 1?

A. NOT BOTH OF THEM, NO.

Q. WHICH MEETING DID YOU TALK TO HIM ABOUT?

A. DECEMBER 1ST.

Q. AND YOU TOLD HIM THAT GOLDMAN SACHS HAD TOLD

YOU, IN NO UNCERTAIN TERMS, THAT THEY WOULD ONLY BE

WILLING TO WORK WITH YOU TO THE ELTENT THE DEAL WAS

FULLY TRANSPARENT TO TCW AND BENEFICIAL TO TCW; ISN'T

THAT RIGHT?

A. I DON'T REMEMBER THAT, NO.

Q. WELL, IF MR. BARACH WERE TO TESTIFY TO THAT,

WOULD YOU HAVE ANY REASON TO BELIEVE IT'S NOT TRUE?

MR. BRIAN: OBJECTION. ARGUMENTATIVE.

THE COURT: SUSTAINED.

Q. BY MR. MADISON: YOU BELIEVE MR. BARACH TO BE

A PERSON OF CANDOR AND INTEGRITY, DON'T YOU?

A. INTEGRITY, YES.

Q. BUT NOT CANDOR?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

11:10AM

11:11AM

11:11AM

11:11AM

11:11AM

COPYING NOT PERMITTED PURSUANT TO GOVERNMENT CODE SECTION 69954(D)

8017

A. I'M NOT SURE WHAT CANDOR MEANS.

Q. CREDIBILITY, TRUTHFULNESS?

A. OH, SURE.

CANDOR, TOO, THEN.

Q. BY MR. MADISON: WELL, AT THE DECEMBER 1

MEETING, THE FIRST THING THAT HAPPENED WAS GOLDMAN

SACHS TOLD YOU THAT THEY COULD NOT REPRESENT YOU UNDER

ANY CIRCUMSTANCES WITH REGARD TO THIS ADVICE YOU WERE

SEEKING; ISN'T THAT RIGHT?

A. NO, THAT'S NOT RIGHT.

Q. SO YOU BELIEVE THEY TOLD YOU THAT SOMEWHERE

LATER IN THE MEETING, NOT AT THE START?

A. THEY NEVER TOLD ME THAT.

Q. TO THIS DAY, THEY'VE NEVER TOLD YOU THAT?

A. THAT'S CORRECT.

Q. AND THE ALTERNATIVE THAT THEY LAID OUT, THAT

WE SAW, FOR ELAMPLE, IN MR. WARD'S NOTES, THOSE WERE

ALTERNATIVES THEY WERE RECOMMENDING TO YOU, WEREN'T

THEY, SIR?

A. I THINK THIS WAS THEIR ADVICE.

I'M NOT SURE THEY RECOMMENDED IT,

ELACTLY; BUT THIS WAS WHAT THEY CAME BACK WITH, IN

TERMS OF IDEAS.

Q. AND YOU KNEW, BY THE TIME THAT THEY WERE

TALKING ABOUT THOSE ALTERNATIVES, THAT THEY HAD A

RELATIONSHIP WITH TCW THAT THEY TOLD YOU THEY WERE

CONCERNED ABOUT; ISN'T THAT RIGHT?

A. NO, IT'S NOT RIGHT.
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Q. YOU SIGNED A NUMBER OF PRIOR CONTRACTS THAT

HAD NON-COMPETE LANGUAGE CONTAINED IN THOSE CONTRACTS,

DIDN'T YOU, SIR?

MR. BRIAN: OBJECTION, YOUR HONOR. CUMULATIVE

AND BEYOND THE SCOPE.

THE COURT: SUSTAINED.

Q. BY MR. MADISON: WELL, SIR, ARE YOU AWARE OF

ANY REASON WHY TODD OWENS FROM GOLDMAN SACHS WOULD NOT

GIVE TRUTHFUL TESTIMONY, HERE AND IN HIS DEPOSITION?

MR. BRIAN: OBJECTION, ARGUMENTATIVE.

THE COURT: SUSTAINED.

ANYTHING FURTHER?

MR. BRIAN: JUST VERY BRIEFLY, YOUR HONOR.

REDIRECT ELAMINATION

BY MR. BRIAN:

Q. MR. MADISON ASKED YOU ABOUT THE THREE OPTIONS

THAT WE DISCUSSED AT THE DECEMBER 1ST MEETING.

DO YOU RECALL THAT, GENERALLY?

A. YES.

Q. DID ANY OF THEM INVOLVE LEAVING WITHOUT GIVING

NOTICE TO TCW?

A. NO.

Q. AND AS OF DECEMBER 1ST, HAD YOU DECIDED TO

LEAVE TCW UNDER ANY CIRCUMSTANCES?

A. NO, I HAD NOT.
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MR. BRIAN: NOTHING FURTHER.

THE COURT: ANYTHING ELSE, MR. MADISON?

MR. MADISON: NO, YOUR HONOR. THANK YOU.

THE COURT: THANK YOU, MR. GUNDLACH. THANK

YOU FOR YOUR TESTIMONY.

YOU MAY STEP DOWN.

THE WITNESS: THANK YOU.

MR. BRIAN: NOTHING FURTHER, YOUR HONOR.

THE COURT: ALL RIGHT.

ANYTHING FURTHER, MR. QUINN?

MR. QUINN: NOTHING FURTHER, YOUR HONOR.

THE COURT: LADIES AND GENTLEMEN, YOU KNOW

I'VE BEEN TELLING YOU EVERY NIGHT, UNTIL YOU HAVE HEARD

ALL THE EVIDENCE, YOU STILL CAN'T THINK ABOUT IT, YOU

CAN'T FORM ANY OPINIONS OR CONCLUSIONS.

UNTIL -- YOU HAVE HEARD ALL THE EVIDENCE

NOW. WE'RE GOING TO HAVE CLOSING ARGUMENTS TOMORROW.

BE A FULL DAY.

AS I'VE INDICATED, WE'LL START AT 8:30,

AND PROBABLY GO TILL 4:00. WE'LL TAKE A NOON RECESS.

DO YOU HAVE ANY PREFERENCE? PROBABLY AN

HOUR TO AN HOUR AND A HALF NOON RECESS, BUT IF YOU ARE

COMFORTABLE WITH AN HOUR, WE MAY JUST TAKE AN HOUR.

AND THEN I'LL READ INSTRUCTIONS TO YOU

WEDNESDAY MORNING, AND THE CASE WILL BE DELIVERED TO

YOU.

SO, AS YOU GO HOME NOW, DON'T DISCUSS

THE CASE AMONG YOURSELVES OR WITH ANYONE ELSE OR FORM
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ANY OPINIONS OR CONCLUSIONS UNTIL THE CASE HAS BEEN

SUBMITTED TO YOU.

MR. BRIAN: YOUR HONOR, MAY WE APPROACH JUST

BRIEFLY, BEFORE THE JURY IS ELCUSED, ON A SCHEDULING

ISSUE?

THE COURT: YES, YOU MAY.

SIT TIGHT. MAYBE THERE'S SOMETHING THAT

I'VE SAID THAT'S WRONG.

MR. BRIAN: THERE'S THOSE FIVE MORE WITNESSES

THIS AFTERNOON.

(THE FOLLOWING PROCEEDINGS WERE

HELD AT SIDEBAR:)

THE COURT: ALL RIGHT. WHAT'S --

MR. BRIAN: WE HAD HAD A DISCUSSION ABOUT

WHETHER YOU WANTED -- WHETHER YOU THOUGHT WE'D START A

LITTLE EARLY.

MR. QUINN: WELL, YOU KNOW WHAT IT DEPENDS ON.

MR. BRIAN: I KNOW. THE ISSUE IS WHAT WE HAD

TALKED ABOUT AS OPENING ARGUMENTS, WE TALKED ABOUT TWO

HOURS. WE TALKED ABOUT --

THE COURT: THAT'S TOO MUCH.

MR. BRIAN: AND THEN WE TALKED ABOUT A HALF

HOUR.

THE COURT: WE DON'T HAVE THAT MUCH TIME. WE

HAVE AN HOUR TO HOUR 45 MINUTES, AND THEN 45 MINUTES TO

AN HOUR FOR EACH OF THE REBUTTALS, HOWEVER WE PUT IT IN
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PERSPECTIVE.

MR. QUINN: YOUR HONOR, I ACTUALLY THINK THAT

WAS THE FIRST CONVERSATION WE HAD.

AND THEN THE SECOND ONE, WE'RE BOTH IN

AGREEMENT, ONE HALF HOUR FOR THE REBUTTALS OUGHT TO BE

ADEQUATE, AND WE'D BOTH REALLY LIKE THE TWO HOURS.

THE COURT: WELL, WE SAID WE'D GO 8:30 TO

10:30, WE TAKE A BREAK.

WE WOULD BREAK THE SECOND -- IF YOU TOOK

TWO HOURS, AND THEN YOU TOOK TWO HOURS, YOUR TWO HOURS

WOULD BE BROKEN UP WITH THE NOON RECESS; AND EACH OF

YOU WOULD BE COMFORTABLE WITH A HALF HOUR AND JUST A

SINGLE HALF HOUR REBUTTAL?

MR. QUINN: WE WOULD REALLY -- WHAT WE HAD

TALKED ABOUT IS DOING THE TWO TWO HOURS, AND TAKING A

LITTLE BIT LATER LUNCH, 12:30.

THE COURT: WELL, YOU HAVE GOT TO HAVE A

BREAK. 8:30 TO 10:30.

MR. BRIAN: SURE, WE COULD HAVE A 15-MINUTE

BREAK, AND TAKE A LITTLE BIT LATER LUNCH.

NOW, HE'S GOING TO MAKE A PITCH FOR --

THE COURT: WHATEVER IT IS, THEY'LL COME IN AT

8:30 AND STAY TILL ABOUT 4:00, 4:30. AND WE'LL WORK

OUT THE MECHANICS OF IT.

ONE QUESTION WOULD BE, WHETHER THEY'D

CONSIDER -- WE'RE NOT STARTING BEFORE 8:30.

MR. BRIAN: NO? 8:30.

THE COURT: THEN WE'LL LET THE JURY GO, AND
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TALK ABOUT IT.

MR. MADISON: WE CAN DO ALL THIS TOMORROW, BUT

I DON'T KNOW IF YOU WANT THE PARTIES TO PROVIDE LUNCH

HERE, SO THEY DON'T HAVE TO GO OUT.

THE COURT: THAT WOULD PROBABLY BE A NICE

THING; AND WE'LL DO THAT.

(THE FOLLOWING PROCEEDINGS

WERE HELD IN OPEN COURT IN

THE PRESENCE OF THE JURY:)

THE COURT: ALL RIGHT. LOOKS LIKE WE'RE STILL

ON TARGET, 8:30 TOMORROW MORNING.

WE WILL PROBABLY GO THROUGH MAYBE 12:30

OR SO, WE WILL HAVE SANDWICHES AND LUNCH BROUGHT IN FOR

YOU FOR 45 MINUTES TO AN HOUR, AND YOU CAN GO IN THE

JURY ROOM.

BUT WE'LL TAKE CARE OF THAT, SO YOU

DON'T HAVE TO GO WANDER THE NEIGHBORHOOD, LOOKING FOR

SOMETHING TO EAT. AND WE'LL RECONVENE AND FINISH UP IN

THE AFTERNOON. ALL RIGHT?

HAVE A NICE EVENING. THANK YOU.

(AT 11:16 A.M. THE FOLLOWING

PROCEEDINGS WERE HELD IN OPEN

COURT OUT OF THE PRESENCE OF

THE JURY:)
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THE COURT: ALL RIGHT. WE'RE OUT OF THE

PRESENCE OF THE JURY.

WE MAY AS WELL START ON SOME OF THESE

ISSUES, OR DO YOU WANT TO TAKE A LITTLE BREAK AND COME

BACK?

MR. BRIAN: I NEED A QUICK BATHROOM BREAK.

THE COURT: WE'LL TAKE 10 MINUTES.

COME BACK AT 11:30. WE'LL SEE WHAT

WE'VE GOT. WE'LL SOME CLEAN UP ELHIBIT ISSUES AND

OTHER THINGS.

(RECESS TAKEN.)

(THE NELT PAGE NUMBER IS 8101.)










































































































































